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THE LAW AS A BUSINESS VERSUS TRUE AD- 
VOCACY. 


Mr. James B. Dill, the well-known cor- 
poration lawyer, speaking recently before the 
Michigan Political Science Association, makes 
a plea for the recognition. of ‘‘Commercial- 
ism’’ on the part of the American lawyer, 
and deems it inevitable in extracting .‘‘trade 
dollars from the emergencies of life!’’ Mr. 
Dill’s plea runs thus: ‘‘The successful law- 
yer of today is not the man who is the last 
resort of the business man, to whom the busi- 
ness man appeals when he is on the verge of 
destruction. On the contrary, he is con- 
sulted at the outset,and throughout the pro- 
gress of every enterprise of magnitude, that 
by reason of his special legal experience along 
business lines he may, primarily, make the 
undertakings to the business man of more 
profit than without his assistance, and, sec- 
ondarily may avoid the possibility of at- 
tack and litigation. The more nearly the 
lawyer brings his profession into touch with 
business methods the greater will be his suc- 
cess, and the profession is today beginning 
to realize the fact and to act upon it.’’ 

The aboveis another of Mr. Dill’s effus- 
ions on a particular hobby of* his, a bright 
discovery of which he claims to be the in- 
ventor, by means of which, also, he seeks to 
draw away the young lawyer from the old 
ideals of the profession into the practice of 
methods less idealic but more remunerative. 

‘*Trade dollars’’ seems to be Mr. Dill’s sole 
idea of success at the bar. While we have 
no objection to the lawyer desiring to make 
all the money he can, still we would suggest 
to him that equal ability and energy thrown 
into some other line of employment would 
probably result in greater cash returns, if 
that is his sole ambition. 

The truth of the business is that Mr. Dill’s 
ideais not anew one. The old solicitor in 
the ancient and modern practice in England 
is the kind of a lawyer he is describing. The 
solicitors of England, as a general rule, earn 
more money than the class of lawyers called 
barristers, although most of the former have 








any purpose. 
the business affairs of his client; the 
barrister knows nothing of him until 
he is thrown into court, and has nothing fur- 
ther to do with him when he leaves the halls 
of justice. The solicitor advises his client not 
only as to matters of law but also as to mat- 
ters of business ; he invests his money, draws 
his contracts, plans his commercial enter- 
prises. While all this is very interesting and 
quite remunerative it is not advocacy at all, nor 
does it bring an advocate’s reward. Erskine, 
Brougham, Evarts and Choate,—these are 
the great advocates, and the fame and for- 
tune of each of them were made in the court 
room, not in the business world. Some of 
them knew little of business and were, as to 
their own private affairs, poor financiers, but 
before a jury or in the presence of an appel- 
late tribunal, they were undisputed masters 
of any situation. The question, therefore, 
finally resolves itself into the further question 
—Does the young advocate desire the re- 
wards of the solicitor and counselor or those 
of the advocate. While in this country we 
attempt to unite the two, the profession is, 
nevertheless, divided by natural selection 
into the two classes we have already men- 
tioned, advocates and counselors, or solici- 
tors, and the glories and rewards of the pro- 
fession are apportioned between them. The 
young lawyer, therefore, who has a genius for 
true advocacy should not cast his eyes with 
too much longing and nervous unrest upon 
the picture set forth by Mr. Dill, or he may 
meet the fate of God’s people, Israel, who, 
not willing to tread the path God had 
marked out for them, longed again for the 
flesh-pots of Egypt. 





IS THERE AN IMPLIED WARRANTY ON THE 
SALE OF AN ANIMAL THAT IT IS EITHER 
MALE OR FEMALE? 





Centainly in no profession outside of the 
law is human nature, and we might well add 
animal nature also, encountered in so*many 
various forms. Not the least curious of the 
cases that have come before the courts is the 
recent Irish case of Gill v. McDowell, Irish 
Rep. 2 K. B. D. 468. 

The action in this case was for damages for 
breach of warranty upon the sale of an animal 
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by the defendant to the plaintiff. It appeared 
that the defendant sent three head of cattle to 
a fair for sale, a bullock, a heifer, and an 
animal which from one point of view appeared 
to be a bullock, and from another a heifer, 
and which was in fact, ahermaphrodite. The 
three animals were bought by the plaintiff. 
No warranty was given, and nothing was said, 
as to the sex of the animals, but the plaintiff 
bought under the belief that he was buying 
either a bullock and two heifers or a heifer 
and two bullocks. The defendant knew of 
the malformation of the hermaphrodite, and 
knew that the plaintiff would not have pur- 
chased it had he known of the malformation. 
By a careful and skilled examination the de- 
fect could have been discovered by the plaint- 
iff, but in fact it was not discovered by him 
until after the sale. The animal afterwards 
died, the death being the direct consequence 
of the malformation. The Irish court, follow- 
ing Smith v. Hughes, L. R. 6 Q. B. 597, 
held that as there was evidence that the de- 
fendant knew that the plaintiff believed that 
he (the defendant) was contracting to sell 
two heifers and a bullock, and that the plaint- 
iff did so believe; in other words, that the 
seller knew that the buyer was under a mis- 
take as to the subject-matter contracted to be 
sold—the defendant was responsible. The 
vendor could not force on the purchaser an 
article which he knew the latter never pro- 
posed to buy. 

In commenting on this case the Solicitors 
Journal makes this comment: ‘‘We have 
been unable to find in any system of foreign 
law an implied warranty upon the sale of an 
animal that it shall be either male or female.’’ 
We believe that this comment is enough to 
show the absurdity of the court’s decision. 
Here was a fault which the buyer vould have 
discovered by a reasonable examination ; the 
seller also made no representations of any 
character. Here, if anywhere, was an occas- 
ion for the application of the rule of caveat 
emptor. Indeed, in respect to the merchant- 
able quality of goods sold, or their adapta- 
bility for the purpose for which they are pur- 
chased, where the purchaser has an oppor- 
tunity of inspecting them, the rule of law is 
that the seller may let the buyer cheat himself 
ad libitum, but must not actively assist him 
in doing so; for, in the absence of a war- 
ranty, the purchaser buys on his own respon- 





sibility. Armstrong v. Bufford, 51 Ala. 410; 


Biggs v. Perkins, 75 N. 
Starace, 133 N. Y. 140. 


Car. 397; Gentilli v. 


NOTES OF IMPORTANT DECISIONS. 

NEGLIGENCE—EFFECT OF AN UNSUCCESSFUL 
ATTEMPT BY PLAINTIFF TO PROVE THE CAUSE 
OF THE ACCIDENT UPON THE APPLICATION OF 
THE DOCTRINE OF Res IpsaA LOQuUITUR.—The 
question stated in the subject of this note is not 
an unusual one, and its importance will at once 
manifest itself to the active practitioner. It is, 
therefore, with much satisfaction that we find the 
question clearly and conclusively determined in 
the very recent case of Cassady v. Old Colony 
Street Railway Co., 68 N. E. Rep. 10, where it 
was held that plaintiff does not lose his rights 
under the doctrine of res ipsa loquitur by unsuc- 
cessfully attempting to prove the cause of the ac- 
cident. The court said: 

“The defendant also contends that, even if 
originally the doctrine would have been applic- 
able, the plaintiff had lost or waived her rights 
under that doctrine, because, instead of resting 
her case solely upon it, she undertook to go fur- 
ther, and show particularly the cause of the acci- 
dent. This position is not tenable. It is true that 
where the evidence shows the precise cause of the 
accident, as in Winship v. New York, New Haven 
& Hartford R. R., 170 Mass. 464, 49 N. E. Rep. 
647, and Buckland vy. N. Y., N. H. & H. R. R., 181 
Mass. 3, 62 N. E. Rep. 955, and similar cases, 
there is, of course, no room for the application of 
the doctrine of presumption. The real cause being 
shown, there sno occasion to inquire as to what 
the presumption would have been as to it if it 
had not been shown. But if, at the close of the 
evidence, the cause does not clearly appear, or if 
there is a dispute as to what it is, then it is open 
to the plaintiff to argue upon the whole evidence, 
and the jury are justified in relying upon pre- 
sumptions, unless they are satisfied that the cause 
has been shown to be inconsistent with it. An 
unsuccessful attempt to prove by direct evidence 
the precise cause does not estop the plaintiff from 
relying upon the presumptions applicable to it.” 

EsTOPPEL—EFFECT OF OWNER’S SILENCE ON 
A SALE OF His PROPERTY AS CREATING AN 
EsTOPPEL.—When will silence create an estoppel? 
A rather unusual and interesting phase: of this 
question was discussed by the United States 
Supreme Court in the recent case of Wiser v. 
Lawler, 22 Sup. Ct. Rep. 624. In this case the 
owner of the legal title to certain nines permitted 
a corporation to whom they had been transferred, 
to be paid for out of the proceeds of operation, to 
send out prospectuses which contained gross mis- 
statements as to the corporation's title to the 
mines. In an action against the owners by certain 
persons who were led to subscribe to the stock of 
the corporation because of the false statements in 
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the prospectus, the court held that the said own- 
ers of the legal title to the mines were not charge- 
able with fraud because of their silence, although 
they may have known the contents of such pros- 
pectuses, and that some of the prospectuses 
did contain the fraudulent statements as alleged. 
The court said in part: 

**Putting the case in the most favorable light for 
the plaintiffs, it was only a case of estoppel by si- 
lence. Indeed, it was not even an ordinary case of 
estoppel by silence, but an estoppel by silence con- 
cerning facts of which defendants may have had no 
actual knowledge. To constitute an estoppel by 
silence there must be something more than an op- 
portunity to speak. There must be an obligation. 
This principle applies with peculiar force where 
the persons to whom notice should be given are un- 
known. So, too, to constitute an estoppel, eithe 
by express representation or by silence, there 
must not only be a duty to speak, but the pur- 
chase must have been made in reliance upon the 
conduct of the party sought to be estopped; and 
the express finding of the court in this case is ‘that 
the subscribers to the capital stoek of the Seven 
Stars Company, in making their several subscrip- 
tions therefor and payments thereon, did so with- 
out any knowledge of, and without relying on, 
anything said or done, or omitted to be said or 
done, in the premises by the said Lawler and 
Wells, or either of them.’ But, conceding de- 
fendants to have been apprised of the con- 
tents of, the prospectus, it would certainly 
be an exceptional case if a person holding a deed 
of property which he has placed upon record 
would be bound to disclose his title to a person 
contemplating purchasing or making improve- 
ments upon the land, or would be estopped from 
making his claim thereto by mere silence, since 
he has a right to rely upon the constructive notice 
given by the record; although the rule would be 
otherwise in case of positive misrepresentations 
upon his part. Brant v. Virginia Coal & I. Co., 
93 U.S. 326, 337, 23 L. Ed. 927, 929; Knouff v. 
Thompson, 16 Pa. 357; Brinckerhoff v. Lansing, 
4 Johns. Ch. 65, 8 Am. Dec. 538; Rice v. Dewey, 
54 Barb. 455; Kingman v. Graham, 51 Wis. 232, 8 
N. W. Rep. 181; Sulphine v. Dunbar, 55 Miss. 255; 
Porter v. Wheeler, 105 Ala. 451, 17 So. Rep. 221. 
The authorities also recognize a distinction be- 
tween mere silence and a deceptive silence accom- 
panied by an intention to defraud, which amounts 
to a positive beguilement. Sumner v. Seaton, 47 
N. J. Eq. 103, 19 Atl. Rep. 884; Hill v. Epley, 31 
Pa. 331; Markham v. O’Connor, 52 Ga. 183, 21 
Am. Rep. 249.” 








CONTRIBUTORY NEGLIGENCE AS AN 
OFFSET AGAINST FRAUD. 


We are to consider at this time whether the 
law will allow one guilty of procuring a con- 
tract and the payment of money thereon by 
false representations, to defeat rescission and 





recovery of the moneys paid by imputing 
negligence to his victim. 

No better introduction to a discussion of 
this question would hardly be possible than a 
Careful analysis of the comparatively recent 
sxase of Bostwick v. Insurance Co.! In 
that case an insurance agent, in order to 
induce the plaintiff to make application for a 
policy, fraudulently represented that when 
ten annual payments of premium had been 
made, the plaintiff’s policy would be full 
paid and he would not have to make any fur- 
ther payment to assure the receipt by him, 
annually thereafter during his life, of income 
therefrom to the amount of $600 or $700. 
Plaintiff, though he could both read and write, 
relied upon such representations and was 
thereby induced to sign an application which 
he believed was for such a policy. Within a 
reasonable time after discovering the fraud 
plaintiff tendered a surrender of this policy 
and demanded a return of the money he had 
paid. The defendant having refused to take 
back the policy and return plaintiff’s money, 
he sued at law for its recovery. The perti- 
nent question was whether the defendant 
could successfully defend on the plea that the 
plaintiff was guilty of negligence in relying 
upon its false representations. And this gen- 
eral question involves three inquiries, viz: 
Did the plaintiff owe a duty to the defendant, 
to suspect that its representations were false 
and take precautions accordingly? If the 
plaintiff was negligent in relying upon such 
representations, was the defendant estopped 
from imputing negligence in trusting to its 
representations, for the purpose of gaining 
advantage through its own wrongdoing? 
And if the defendant was not so estopped 
whether mere negligence in failing to guard 
against injury, can be a defense in favor of 
the party intentionally inflicting injury? The 
law answers no to each of these inquiries, and 
thrice no to the above stated general question 
which involves them; and a proper answer 
thereto would necessarily have resulted in an 
affirmance of the judgment. The opinion ig- 
nores this question and the inquiries involved, 
and pre-determines, resting the decision upon 
the proposition stated in the head note, that 
fraud of an insurance company in furnishing 
a policy different from that contracted for 


189 N. W. Rep. (Wis.) 538. 
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is waived and the policy accepted where the 
insured, on receiving it, does not examine it, 
‘though a casual glance at it would show 
that it was not what he expected,’’ and does 
not make objection until several months later, 
when he first discovers the facts. 

It is said in the opinion that the ruling 
that the fraud was waived, by reason of the 
facts assumed, does not militate against the 
maxim that a person cannot take advantage of 
_ his own wrong, but enforces another maxim 
which is quite as well established, that a 
court will not constitute itself the guardian of 
persons of mature age and ordinary intelli- 
gence, by protecting them against the results of 
their own negligence. Were it true that the law 
will refuse protection, as against injuries in- 
tentionally inflicted, because the party suffer- 
ing the injury might have avoided it by the 
exercise of care, it is not seen that such a 
proposition has any relation to the doctrine 
of waiver. 

Two maxims, leading to diverse results, 
cannot be applicable to the same case. If 
there be a maxim which teaches that the law 
will refuse protection to one who could have 
protected himself by the exercise of care, the 
question was whether it excluded the appli- 
cation of the maxim that a wrongdoer cannot 
take advantage of his own wrong in a case 
where the wrongdoer, through false repre- 
sentations, has intentionally inflicted the 
injury complained of. In other words, 
was the greater wrong of moral fraud 
purged if the lesser fault of negligence 
contributed to cause the injury; or, in 
other phrase, will the law look to doctrine 
applicable to culpa, when not concurring with 
dolus, as the applicable doctrine in a case 
where the defendant’s dolus concurs or con- 
tributes with the plaintiff’s culpa to cause the 
injury, and especially in a case where the 
plaintiff’s culpa was induced by the defend- 
ant’s dolus or fraud. 

The opinion refers to the maxims, vigi- 
lantibus non dormientibus jura subvenient, 
and caveut emptor. The first applies where 
equitable relief is sought, which, by reason 
of the laches of the complainant in seeking 
relief, after discovery of the fraud, and the 
changed conditions resulting by reason 
thereof, or occurring pending the delay, it 
would be inequitable to grant. But it has 





never been held that this maxim teaches,for 





that public policy requires, that the lesser 
fault of negligence should be discouraged by 
refusing the protection of the law to the 
party guilty thereof, when the result would 
be to reward fraud by allowing the party 
guilty thereof, and in whose favor no equity 
had arisen, to profit thereby. The opinion 
says: ‘‘But a person acts at the peril of suf- 
fering the consequences in relying upon the 
representations of another with whom he is 
vontracting. if the exercise of reasonable 
care will uncover to him the truth, * * * 
Counsel errs most grievously in the idea ad- 
vanced, that negligence is never a defense in 
a case grounded on fraud against the 
wrongdoer * * * a person cannot have the 
protection of the law where he fails to use 
reasonable care to protect himself.’’ The 
assumption is that this is the doctrine of ca- 
veat emptor; but this maxim does not say or 
imply and is not expounded as holding such 
doctrine. Whenever negligence in relying 
upon false representations has been imputed 
by the party making them, as ground for al- 
lowing him to retain what he has gained 
thereby, the universal answer of reputable de- 
cisions has been ‘‘you made false representa- 
tions to induce reliance thereon and which 
had such effect. Your victim did not owe 
you the duty of suspecting that you were ly- 
ing and of taking precautions accordingly. 
As between himself and you, he was not neg- 
ligent in relying upon your representations. 
Moreover, if he were negligent in so doing, 
you who induced his negligence by your false 
representations, are estopped from saying 
that he owed you such duty and from imput- 
ing negligence to him in relying upon your 
representations; and further, mere negli- 
gence in failing to take precautions to avoid 
injury, when’not induced by the party in- 
flicting it, is never a defense in favor of a 
party intentionally inflicting injury.’’ 

The rule caveat emptor has no application 
to cases of fraud.? While it is always wise 
for the purchaser to be on the alert against 
deception, the law still permits him to 


confide in the statements of the seller. In 
Stanley v. McGauran,’ itis said: ‘‘Where 
there is actual misrepresentation the 

It was 


plaintiff’s negligence is immaterial. 


2Story, Sales (4th Ed.), §378. 
3 L. R. 11 Ir. 331, 334, 343. 
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suggested at the bar that this rule did not 
apply where the misstatement was as to the 
contents of a written instrument, a reference 
to which would at once show the truth. But 
the rule is subject to no such exception. 
Whether the misrepresentation be of a 
fact, or of the contents or effect of 
a written document, the person to whom 
such misrepresentation is made is en- 
titled to rely on it and look no fur- 
ther. * * * Ifa party deliberately tells 
another that a certain state of facts exists, 
he impliedly tells him that he need not in- 
quire, and to allow him to afterwards rely 
on the fact that if inquiries had been made, 
the truth would have been discovered, would 
be to make the court an instrument of fraud. 
Not in one case alone, but hundreds of cases, 
and under ever varying circumstances, have 
courts of law and courts of equity held that 
where there has been a deliberate representa- 
tion, false in fact, the party who has made it 
cannot tell him whom he has deceived, ‘you 
were foolish in relying upon my statement 
being true.’ Third parties may do it; the 
party who made the representation cannot. 
That doctrine applies in principle as well as 
to cases in which the misrepresentation is as 
to the contents of written documents, as to 
any other subject-matter, and so applies 
whether the document might or might not 
be inspected. * * * Where a material 
misrepresentation exists, the allegation of de- 
ceit must be met by proof of actual knowl- 
edge as contrasted with constructive or im- 
puted notice. Contributory negligence has no 
place amongst the pleas to such an action. 
* * * If knowledge of the truth exists, 
acting on falsehood is impossible, and the 
case of deceit must fail; but where it is 
proved that the truth was unknown, and that 
the falsehood was acted on, it is immaterial 
that the truth might have been discovered, or 
even that it ought to have been suspected.’’ 


Excerpts of like character might be made 
almost ad infinitum. 


As stated in the excerpt from Stanley v. 
MeGauran, hundreds of cases, under varying 
circumstances, have held the doctrine of that 
case. A number of them applicable to the 
position taken in the opinion from which we 
have quoted, that plaintiff was. negligent in 
failing to read the policy when received, and 





by reason thereof waive his right to com- 
plain, are cited in the note.‘ 

Again, departing from doctrine pertinent 
to the question of waiver, the opinion invokes 
supposed doctrine of remote and proximate 
causation. It says the law ‘‘will not furnish. 
a person a remedy for a wrong where he can- 
not prove a legal claim for damages without 
showing that his own negligence intervened 
between the act of the alleged wrongdoer and 
the result complained of, and was the real, 
efficient, producing cause of his injury. * * * 
The mere fact that one person relies upon 
false representations made by another to his 
injury, does not constitute a gause of action 
against such other. There must be a further 
circumstance. Such person must be induced 
to rely upon the fraudulent representations, 
and that circumstance does not exist where 
such person would not be so induced but for 
his own heedlessness.’’ Passing questions of 
logic and linguistic mystifications in phrase- 
ology, we suppose the idea intended to be 
conveyed is that plaintiff’s supposed negli- 
gence in failing to read the policy, was the 
proximate cause of the injury complained of. 

If the opinion had imputed negligence in 
failing to read the application, so as to make 
the negligence supposed concurrent with the 
false representations, the assumption would 
be that where fraud and _ contributory 
negligence concur in causing injury, such 
negligence is to be deemed a juridical cause, 
independent of the fraud and more proximate 
to the injury. It would be difficult to con- 
dense more error into brief space than this 
view involves. When negligence concurs 
with fraud the negligence is not a juridical 
cause, and when the fraud induces the negli- 
gence imputed, such negligence is not inde- 
pendent of the fraud, and if both the fraud 
and the negligence were deemed causes, the 
law would regard the dolus as the juridical 
cause.® 

In Albany City Savings Inst. v. Burdick, ® 
itis said: ‘*Indeed, in most of the cases to 
be found in the books, where relief has been 


4 Hale v. Filbrick, 42 Lowa, 83; Fargo Gas & Coke Co 
v. Electric Co. (N. Dak.), 56 N. W. Rep. 1067; Strand 
v. Griffith, 97 Fed. Rep. 856; Erickson v. Fisher, 53 
N. W. Rep. 638; Beetle v. Anderson, 98 Wis. : 

5 See Broom’s Legal Maxims, 229; Wharton on Neg- 
ligence, § 131; Terre Haute, etc. R. R. v. Graham, 95 
Ind. 293, 

687 N. Y. 46, 49. 
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sought against written instruments on the 
ground of fraud and mistake, the complaining 
parties were chargeable with the same kind of 
negligence which exists in this case, to-wit, 
the omission to read or understand the con- 
tents of instruments executed or accepted. 
It is clear that to deny Mrs. 
Burdick relief, on the ground of her supposed 
negligence, would be a wide departure from 
principles laid down in numerous authorities 
in this state. * * * It is certainly not 
just that one who has perpetrated a fraud 
should be permitted to say to the party de- 
frauded when he demands relief that he ought 
not to have believed or trusted him. Where 
one sues another for negligence, his own negli- 
gence contributing to the injury will constitute a 
defense to the action; but where one sues an- 
other for a positive, willful wrong or fraud, 
negligence, by which the party injured exposed 
himself to the wrong or fraud will not bar re- 
lief. If the rule were otherwise, the unwary 
and confiding, who need the protection of the 
law most, would be left a prey to the fraudu- 
lent and artful practices of evil doers.’’ 
Respecting the second ground on which 
the opinion rests the decision, viz: Waiver 
by the plaintiff of his right to rescind, the 
opinion says: ‘‘\le applicants for insur- 
ance had ample op)vurtunity to examine their 
policies when the same were received. It 
was their duty to do that. * * * Counsel 
for respondent cite to our attention cases to 
the effect that the time for a person who * * * 
is defrauded in the making of a contract, to 
rescind the transaction, does not begin to 
run till he has knowledge of the facts. That 
is true, but as we have seen, the rule does 
not require actual knowledge; constructive 
knowledge is just as efficient as actual knowl- 
edge. A person is presumed to know those 
things which reasonable diligence on his part 
would bring to his attention. * * * All the 
parties were insured for months before appel- 
lant had any information that the policies 
were not satisfactory. It cannot be doubted 
that, if death had come to any of them in that 
period, his policy would have been enforced. 
Under those circumstances the applicants for 
insurance must be presumed to have accepted 
their policies long before their attempted re- 
scission thereof and demand for the payment 
of the money paid thereon. The trial court and 
the learned counsel for respondent fell into 


* * * 





grievous error in supposing that the omission 
by the policy holders to look at their policies 
can be justified by what occurred at the time 
the applications for insurance were made, and 
that as against a party charged with fraud in 
the making of an executory contract the in- 
jured party was not bound to object in order 
to preserve his rights, till he has actual 
knowledge; that negligence on his part in 
failing to make the discovery is not to be con- 
sidered.’’ The few exceptional cases cited in 
the opinion lend very little support to its doc- 
trine, and the decision chiefly relied on, that 
of Judge Sanborn in McMaster v. Insurance 
Company,’ was repudiated by two of the 
judges in another decision respecting the 
same policies,® and by the Supreme Court of 
the United States, by its decision in the same 
litigation. ° 

If, as the opinion assumes, the plaintiff 
might rightfully rely upon the representa- 
tions made respecting the character of the 
policy at the time he paid the money sought 
to be recovered, why might he not continue 
to rely upon them, in so far as duty to the 
defendant is concerned? The opinion in no- 
wise answers this question, but the decisions 
which do answer it specifically, demonstrate 
the error of the position that the plaintiff 
owed to the defendant the duty of reading 
the policy. InStrohnv. Railway Company,!° 
the court said: ‘‘Nor do I think that the 
party is bound to examine the paper at once, 
and know the contents, and to return it to the 
company, or give immediate notice of his dis- 
sent, at the peril of being held concluded on 
the ground of acquiescence or neglect. Hav- 
ing previously entered into a special verbal 
agreement, he may rightfully assume, in the 
absence of notice to that effect, that it is em- 
bodied in the paper or receipt, or at least 
that the receipt contains nothing contrary to 
it. It is in the nature of a direct fraud or 
cheat for the company or its agents, after 
having entered into a verbal agreement, thus 
wrongfully to insert a contract of an entirely 
different character, and present it to the party 
without directing his attention expressly to it 
and procuring his assent. It is no answer 
for the company in such a case to say, that 


7 87 Fed. Rep. 63. 

899 Fed. Rep. 856. 

9 Reported in Sup. Ct. Rep. of Dec. 2, 1901. 
10 21 Wis, 554, 561. 
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the other party should have been more dili- 
gent and watchful, and should have detected 
the fraud. So long as he is ignorant of the 
new conditions, and does not assent to them, 
the contract in writing is not consummated.!? 

The applicability of this rule, especially to 
insurance policies, is very marked.!? 

In Fitchner v. Fidelity Association,!* 
the court said: ‘‘Itis said Laub ought to 
have discovered this mistake. * * * The 
insured ordinarily rely upon the agents to 
properly set out the facts in the applications, 
and Laub did, as men usually do, in assum- 
ing that the defendant’s agent has done his 
duty. * * * The mere failure of the as- 
sured to read his application, or the copy of it 
on the policy, does not establish negligence. 
* * * Nor is the mere omission to read the 
policy negligence. * * * Laub had no rea- 
son to suppose the policy and application 
were drawn differently than understood. As 
to matters affecting the rights of the firm at 
the time the policy was delivered, or in the 
future, it must be charged with notice, but 
the law did not require him to search through 
the policy to ascertain past mistakes or mis- 
statements of the agent or company.’’ 

In McMaster v. Insurance Company, '* 
applications for life insurance were signed on 
December 12, 1893, and it was then under- 
stood that the policies would allow one 
month’s grace for the payment of subsequent 
premiums. The policies were dated Decem- 
ber 18th, and delivered on the 26th, and the 
first year’s premium was then paid. The 
agent inserted in the application a request 
that the policies be dated the same as the ap- 
plications, and the policies contained a pro- 
vision making the premiums fall due Decem- 
ber 12th. McMaster did not know of this re- 
quest in the applications and it did not appear 
that he actually knew of the provision making 
the premiums payable December 12th; but 


11 See, also, Aultman vy. Olson, 26 N. W. Rep. 451; 
Beckwith y. Ryan, 34 Atl. Rep. 489. 

12 Equitable Insurance Co. v. Hearne, 20 Wall. 494; 
McCarthy v. Insuranne Co., 77 N. W. Rep. 426; Pal- 
mer vy. Insurance Co., 54 Conn. 509; Fireman’s Fund 
Insurance Co. v. Norwich, 69 Fed. Rep. 77; McElroy 
v. Assurance Co., 94 Fed. Rep. 1000; Kansas, etc., 
Insurance Co. v. Bank, 57 Pac. Rep. 526; Fitchner v. 
Fidelity Association, 72 N. W. Rep. 530; McMaster 
v. Insurance Co., 99 Fed. Rep. 856; Hay v. Insurance 
Co., 77 N. Y. 2365. 

1372 N. W. Rep. 530. 

1499 Fed. Rep. 856. 





he was told by an agent calling to collect the 
second premium on December 11, 1894, 
that as the agent understood the month’s 
grace allowed would expire on January 11, 
1895. McMaster died January 18, 1895 

without having paid the second premium. 
On page 871 Judge Thayer says: ‘The find- 
ings, to my mind, do not create a suspicion 
of intentional deceit either on the part of the 
insurance company or its agent. * * * 
If one party to an agreement 
knowingly makes any false representations 
concerning the terms of the agreement or in- 
tentionally and with design to overreach the 
opposite party so drafts « contract that it 
does not express the terms of the previous 
oral understanding or agreement, in all of 
these cases the negligence of one who signs 
or accepts a contract without’ reading it is 
more excusable than the fraud of the opposite 
contracting party.’* In the same case Judge 
Caldwell said: ‘‘He had a right to presume 
that the period of insurance named in the 
policies conformed to the agreement and to 
the stipulations and conditions of his applica- 
tion; and to that effect are the authorities, 
as we shall presently see. When the period 
of insurance has been agreed upon it is the 
almost universal usage for business men to 
pay the premium and accept their policies 
without reading them. Itis said that the 
insured was guilty of culpable negligence in 
placing any reliance on the truth of the 
agent’s statement. But the law will not hear 
any man complain that another has too im- 
plicitly relied on the truth of things he has_ 
himself stated.’ !5 The case was reviewed 

by the United States Supreme Court, and that 
courtsaid: ‘‘Bearing in mind that McMaster 
had made no request of the company in respect 
to antedating the policies, and was ignorant of 
the interpolation of the agent, and ignorant in 
fact, and not informed or notified in any 
way, of the insertion of December 12th as the 
date for subsequent payments, he had the 
right to suppose that the policies accorded 
with the applications as they had left his 
hands, and that they secured to him, on pay- 
ment of the first annual premium in advance, 
immunity from forfeiture for thirteen months. 
And the agent assured him that this was so. 
The situation being thus, we are unable to 
concur in the views that McMaster’s omis- 

16 Td. 880. 


* * * 
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sion to read the policies when delivered to 
him and payment of the premiums made con- 
stituted such negligence as to estop plaintiff 
from denying that McMaster, by accepting 
the policies, agreed that the insurance might 
be forfeited within thirteen months from De- 
cember 12, 1893. * * * On the other 
hand, can the company deny that McMaster 
obtained insurance which was not forfeitable 
for nonpayment of premiums within thirteen 
months after the first payment? If it can, 
by reason of its own act, without Mc- 
Master’s knowledge, actual or legally im- 
putable, then the company’s conduct would 
have worked a fraud on McMaster in disap- 
pointing, without fault on his part, the ob- 
ject for which his money was paid.’’ !° 

The doctrine of the opinion respecting con- 
struetive notice.is equally erroneous. That 
doctrine, like all other doctrines of the law, le- 
gal and equitable, refuses to loan itself to the 
evil purpose of shielding fraud by allowing 
the party guilty of it to profit thereby. The 
intent of the doctrine of constructive notice is 
to subserve equity and justice, and right- 
minded judges do not do violence to it by 
making it subserve what Mr. Thompson in his 
Commentaries on Negligence styles a ‘‘nefari- 
ous doctrine,’’ allowing wrongdoers to profit by 
their own wrong-doing. In Kilbourn v. Sun- 
derland '7, it is said: ‘‘Where a party in- 
jured by fraud is in ignorance of its exist- 
ence, the duty to commence proceedings 
arises only upon discovery * * * the de- 
fendants cannot be allowed to say that com- 
plainants ought to have suspected them, and 
are chargeable with what they might have 
found out upon inquiry aroused by such sus- 
picion.’’ 18 It was said in cases where the doc- 
trine is applicable, knowledge is not imputed 
unless there was a duty to investigate, and the 
numerous citations just made all concur in 
holding that as between plaintiff and the de- 
fendant the plaintiff owedno duty to read the 
falsified policy sent him. 

Witiiam RvGER. 


16 Advance Sheets, Sup. Ct. Rep., Deeember 2, 1902. 

17 130 U.S. 518, 519. 

18 See, also, Converse v. Blumrich, 14 Mich. 109; 
Groton Bank v. Batty, 30 N. J. Eq. 131. 





INTOXICATING LIQUORS—ALCOHOL. 


GREINER-KELLEY DRUG CO. v. TRUETT. 








Court of Civil Appeals of Texas, June 20, 1903. 

1. Alcohol is an intoxicating liquor within the 
meaning of the local option law, prohibiting the sale 
of intoxicating liquors in any local option district. 

2. The local option law prohibits all sale of intoxi- 
eating liquors in any local option district, whether as 
a beverage or otherwise, except for sacramental and 
medicinal purposes. 

3. The local option law does not prohibit the sale of 
alcohol for medicinal purposes on a prescription. 

4, The local option law, prohibiting the sale of in- 
toxicating liquors in any local option district, prohib- 
its the sale of alcohol by wholesale druggists to retail 
druggists in due course of trade for medicinal pur- 
poses. 

BooKkHout, J.: The appellant, the Greiner- 
Kelley Drug Company, is a Texas corporation, 
and for several years has been engaged in business 
at Sherman,Texas, as a wholesale druggist. It has 
paid all taxes and obtained licenses, as required 
by law for such purpose. It has, in its employ, 
officers, clerks and salesmen, whose services are 
necessary to the prosecution ofits business. One 
of the most important drugs and articles of mer- 
chandise handled by appellant in said business is 
alcohol. The appellant’s business, as a wholesale 
druggist, consists entirely in selling drugs and 
medicines to retail dealers, in which is included 
alcohoi. On the 7th day of March, 1903, an elec- 
tion was held, in compliance with the local option 
statutes of this state, to determine whether in- 
toxicating liquors should be sold in Grayson 
county, and said election resulted in favor of pro- 
hibition. The result was so declared, and pro- 
clamation of said result was being published, and 
would cause prohibition to take effect on May 21, 
1903. On the 2d day of May, 1903, appellant was 
notified by the county attorney of said county 
that after May 21, 1903, that ofticer would enter 
prosecutions against all persons engaged in the 
sale of alcohol in Grayson county, including the 
servants and salesmen of appellant. On May 4, 
1903, appellant filed its petition in the District 
Court of Grayson County, praying for an injunc- 
tion against said county attorney, restraining him 
from prosecuting its agents and salesmen in such 
sales. It was alleged that appellant’s property 
would be ruined and greatly damaged if appellee 
was permitted to carry on said prosecutions; that 
its business is being damaged by reason of threats 
of prosecution. Said county attorney, on May 9th, 
filed his answer denying the allegations in the 
petition. On May 25, 1903, the cause came on 
for trial, and the appellee admitted as true the 
allegations contained in the petition. and there- 
upon the cause was submitted to the court on its 
merits. The court refused the injunction, and 
rendered judgment in favor of defendant for costs, 
from which judgment plaintiff prosecuted this 
appeal. 

Appellant contends that Article 16, § 20, of the 
constitution was not intended to prohibit the sale 
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of alcohol by wholesale druggists to retail drug- 
gists, as a drug or medicine to be sold by such re- 
tail druggists; that the purpose of said section was 
to give counties, cities, etc., the right to prohibit 
the sale of intoxicating liquors in such counties 
as a beverage, and was adopted in the light of the 
universal use of amedicine. In other words, the 
contention of appellant is that the local option 
laws of Texas were not intended and do not pro- 
hibit the sale of alcohol by wholesale druggists in 
due course of trade, for medicinal purposes, to 
retail druggists. By the terms of the local option 
statute the sale of intoxicating liquor is prohibited 
in the territory in which the law is put in force, 
except for sacramental purposes, and as medicine 
in cases of actual sickness and upon prescription. 
Sayles’ Civ. St. art. 3385. Before any: person, 
tirm, corporation or association of persons is 
authorized to sell intoxicating liquors on prescrip- 
tion in the territory where local option has been 
adopted, an occupation tax of $200 must be paid 
and abond executed. Sayles’ Civ, St. art. 5060a; 
Watson v. State (Tex. Cr. App.), 57 S. W. Rep. 
101. 

Intoxicating liquor is defined as ‘‘any liquor in- 
tended for use as a beverage, or capable of being 
so used, which contains alcohol, either obtained 
by fermentation or by the additional process of 
distillation in such proportion that it will produce 
intoxication when taken in such quantities as may 
be practicaliy drunk.’’ Decker v. State (Tex. Cr. 
App.), 44 S. W. Rep. 845; Black on Intoxicating 
Liquors, § 2. 

The trial court found that alcohol is a drug 
without which some of the most important and 
necessary medicines cannot be compounded, and 
that it is also an article useful and necessary in 
the arts and sciences and in the manufacture of 
many necessary articles for daily use and consump- 
tion, and an article, which, by itself, is rarely, if 
ever, used as a beverage. It is insisted that alco- 
hol, as such, is not used as a beverage, but is a 
medicine, and for this reason it was not the in- 
tention of the law to prohibit its sale. The 
statute clearly and in unambiguous language pro- 
hibits the sale of intoxicating liquor. and, if alco- 
hol is an intoxicating liquor as that term is used 
in the statute, then it comes within the terms 
thereof. We can see no ground for argument on 
the proposition that alcohol is an intoxicating 
liquor, and would unhestitatingly so announce; 
but we find that it has been held by the court of 
last resort of the state of Arkansas, in a case 
where the question was at issue, that alcohol is 
not an intoxicating liquor. State v. Martin, 34 
Ark. 340. ‘The supreme court of Illinois seems 
inclined to a similar view, although that court 
does not affirmatively decide the question. Ben- 
nett v. People, 30 Il. 389. On the contrary, the 
Supreme Court of Georgia holds that alcohol is 
an intoxicating liquor, and that the courts will 
take judicial cognizance of this fact. Snider v. 
State, 81 Ga. 753,78. E. Rep. 631, 12 Am. St. Rep. 
350. This decision, in our opinion, is supported 





both by reason and authority. Speaking gener- 
ally, alcohol is the element in all intoxicating 
liquors which produces intoxication. The ques- 
tion in our opinion is not an open one in this 
state. In the case of Nichols v. State, 37 Tex. Cr. 
App. 546, 40 S. W. Rep. 268, a conviction for sell- 
ing 30 cents worth of alcohol in a local option 
precinct, without a prescription, was. sustained, 
although the seller made the sale under the belief 
that it was for medicinal purposes, and for a per- 
son actually sick. Thus it is seen that the court of 
last resort in this state, so far as this question is 
concerned, holds that alcohol is an intoxicating 
liquor within the terms of the local option statute. 
See, also, Taylor v. State (decided June 10, 1903), 
75 S. W. Rep. 536. 

Again, the court found that alcohol is an article 
which, if used in sufficient quantities, will pro- 
duce intoxication. This finding brings alcohol 
within the definition of intoxicating liquor. But 
it is insisted that the intention of the law was to 
prohibit the sale of intoxicating liquor as a bever- 
age; that it was aimed at the saloon, and the vice 
of tippling; and for this reason the sale of alcohol 
is not within the spirit or intention of the statute. 
This contention was raised in the case of Pike v. 
State (Tex. Cr. App.), 51S. W. Rep. 396. In that 
case the defendant was prosecuted for selling 
blackberry cordial in a local option precinct, 
without a prescription. The defendant requested 
a charge reading: ‘‘Not every liquor that can by 
any possibility produce intoxication is an intoxi- 
cating liquor within the meaning of the local op- 
tion law. A liquor that is not manufactured and 
sold with the intent that it shall be used as a 
beverage is not an intoxicating liquor within the 
meaning of the local option law, although large 
quantities of it might produce intoxication.” 
The trial court refused this charge, and the ‘court 
of criminal appeals sustained{its action, holding 
that the charge did not present the law. The 
local option statute, in plain and unambiguous. 
language, prohibits the sale of intoxicating liquor 
in the territory in which it has been put in force, 
except for sacramental and medicinal purposes, 
upon prescription. The statute is not capable of 
the construction that it was only intended to pro- 
hibit the sale thereof as a beverage. Snead v. 
State, 49S. W. Rep. 597; Watson v. State, supra; 
Nichols v. State, supra. 

The contention that the sale of alcohol asa 
medicine could not be prohibited without inter- 
fering with those constitutional rights guaranteed 
in the preservation of our natural rights is with- 
out merit. The statute does not prohibit its sale 
asa medicine. It may be sold in a local option 
territory, by a person duly licensed, upon pre- 
scription. This is not prohibition, but regulation. 
Nor is there anything in the statute which would 
authorize the construction that it was not intend- 
ed to apply to a wholesale druggist selling alco- 
hol to a retail druggist to be used in compounding 
medicines. The statute was intended to prohibit, 
and does prohibit, the sale of intoxicating liquors 








310 CENTRAL LAW JOURNAL. 





No. 16 





throughout the territory in which it has been put 
in force, except under the regulations prescribed 
therein. It applies to all sales, and all persons 
making sales, except upon prescription and by a 
licensed dealer. Watson v. State, supra. This 
holding renders it unnecessary for us to pass up- 
on the question raised in the fourth and fifth as- 
signments,of error, i. e., whether the district 
court will enjoin a threatened criminal prosecu- 
tion to prevent irreparable injury and damage to 
property rights. 

We conclude that there is no error in the judg- 
ment, and the same is affirmed. 


Nore.—Is Alcohol an Intoxicating Liquor?2—The 
difference of opinion that exists on the question 
stated as the subject of this annotation is difficult to 
understand. Common sense, as well as a proper 
construction of the statutes on this subject, would 
seem to dictate that the term “intoxicating liquor” as 
used in local option and “prohibition” statutes in- 
cludes only such liquors only as are used as a bever- 
age. Indeed, the great weight of authority, defines 
the phrase “intoxicating liquor’ as including “any 
liquor, intended for use as a beverage, or capable of 
being so used which contains alcohol, either obtained 
by fermentation or by the additional process of dis- 
tillation, in such a proportion that it will produce in- 
toxication when taken in such quantities as may 
practically be drunk.” Black on Intoxicating Liq- 
uors, sec. 2; Intoxicating Liquor Cases, 25 Kan. 767, 37 
Am. Rep. 284; Commissioners v. Taylor, 21 N. Y. 1738; 
People v. Hawley, 3 Mich. 330; Foster v. State, 36 Ark. 
258. Justice Brewer in the Intoxicating Liquor 
Cases, supra,in a celebrated and well reasoned opin- 
ion, announces what he considered the proper con- 
struction of this term. He calls attention tothe fact 
that if the letter isto be strictly adhered to, many 
articles, such as colognes, fruit extracts, tinctures of 
all kinds, would come within the meaning of the 
terms, because the most of these preparations con- 
tain sufficient alcohol to produce intoxication if used 
asa beverage. If that were the intention of the leg- 
islation in the use of that term in prohibitory statutes, 
Justice Brewer’s opinion is that the legislature would 
have clearly exceeded its powers. The learned judge 
then reviews the history of such legislation and 
shows that its purpose was to prohibit the use of in- 
toxicants used as a beverage, and that such being the 
evident intent of the legislature, such intent should 
determine the construction of the term “intoxicating 
liquors’”’ as used in the statute. He closes his long 
argument as follows: “It cannot be doubted, but 
that the statute is broad and sweeping enough to 
bring within the statute every liquid which, by 
reason of the presence of alcohol will produce intox- 
ication, and this irrespective of the amount of alco- 
hol contained, or the presence of other ingredients of 
such a character as to prevent any use of the liquid 
asa beverage. But such was not the intent of the 
legislature in the act, and such therefore cannot be 
adjudged to beits true import. * * * The legis- 
lature never intended such a sweeping prohibition. 
The use of intoxicating liquors as a beverage was the 
evil, and the statute must be read in the light there- 
of. It is intended to put astop to such uses, and 
limit the use to the necessities of medicine.”” With 
this introduction and without entering into any argu- 
ment at this time, we will review the decided cases 
on the exact question before us. 





Arkansas probably has had more appellate litiga- 
tion of this question than any other state. The first 
ease of which we have record is that of State v. Mar- 
tin, 34 Ark. 340, where it was held unequivocally but 
without argument, that alcohol was not either ardent 
or vinous spirits, or liquor of any kind, and its sale 
was not in any manner restricted by the statute or 
attempted to be regulated. The indictment in this 
case simply read: ‘The said Edward Martin on, ete., 
did unlawfully sell to one Gilbert Malone, one quart of 
alcohol without paying the special tax by law levied.” 
The next case was that of State v. Witt, 39 Ark. 216, 
in which case a simple change of the sale of one pint 
of alcohol was held to be properly quashed. The 
court in this case, unlike the court in the case of State 
v. Martin, volunteered to discuss the question and in- 
cidentally placed a limit on its former decision. The 
court said: ‘‘We cannot believe for a moment that it 
wasin the mind ofthe legislature to prohibit the 
sale of so indispensable an article of commerce in 


’ the communities which should put this law in force. 


Alcohol is extensively used in the arts. It is em- 
ployed in medicine as a solvent, in the preparation of 
tinctures, and by painters in the making of varnishes. 
The court does not judicially know that it is an in- 
toxicating beverage, like whisky, nor that it is in 
common use for purposes of dissipation, nor even 
that it is capable of being applied to such an use. If, 
however, suchis the case, and the liquor seller uses 
this subterfuge for the purpose of pursuing his call- 
ing and evading the laws, it is possible, that a con- 
viction upon an indictment for selling ardent spirits 
might be sustained by proof of a sale of alcohol. But 
a bare charge of selling aleohol discloses no crimi- 
nal offense.”? Then came the case of Winn vy. State, 
43 Ark. 151, which applied the limitation declared in 
the previous case and held that a defendant could be 
convicted on proof of selling merely alcohol, when it 
is plain that it isa mere subterfuge for evading the 
law. The court said: ‘In the last named case [State 
v. Witt, supra] it was intimated that, upon an indict- 
ment for selling liquor, a conviction might be had 
upon proof of thesale of alcohol, where it was plain 
that it was a mere subterfuge of the liquor-seller for 
evading the law. Now the case there supposed is 
precisely the present case. The defendant kept an 
alcoholic saloon, with all the conveniences and appli- 
ances of adram shop—sugar, hot and cold water— 
spoons and tumblers; but the only intoxicant sold was 
alcohol, which was prepared in the shape of toddies, 
punches, etec., according to the tastes of customers. 
It was sold over the counter in small quantities to be 
drunk upon the premises. And the proof is unmis- 
takable that the defendant’s customers sought it as 
an intoxicating beverage and an excellent substitute 
for whisky.” The facts of this last case show how 
skillfully a statute can be evaded; it also shows how 
wisely and carefully the Supreme Court of Arkansas 
met this evasion. The people, however, more extrav- 
agant in their moods than the court, forced the legis- 
lature to amend the law by an act, passed March 26, 
1888, by which the mere selling of alcohol is put on 
the same footing as other intoxicating liquors. This 
act was sustained and applied in the case of Emer- 
son vy. State, 43 Ark. 372. While we do not at all criti- 
cise the decision in the last case cited, we are firmly 
convinced that the passage of this amendment was 
unwise and is bound to seriously affect the business 
interests of the state. Its strict enforcement, more- 
over, is bound to bring contempt upon the law if it 
does not result in its being declared unconstitutional 
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or else construed so as virtually to make it mean pre- 
cisely what the court declared in the case of State v. 
Witt, supra. To place an embargo on the use of such 
a necessary article as aleohol for mechanical and med- 
icinal purposes is not only absurd, unreasonable, and 
to our mind unconstitutional, but also a serious im- 
pediment to the business interests and progress of 
the community in which it obtains. Such a law ap- 
plied under such circumstances can certainly not be 
justified as a police regulation, asit, in such cases, in 
no manner, whatever, does anything to conserve or 
promote the public health, morals or welfare. 

The only case which we have been able to discover 
in the reports of Illinois is not at all satisfactory. 
Bennett v. People, 30 Ill. 389. The court, in the 
course of its opinion, says: ‘‘Another objection 
made is, that pure alcohol is not, in legal parlance, a 
spirituous liquor. Itis not, in common parlance, so 
considered, although it is the basis of all spirituous 
liquors. We are not prepared to say, however, that 
selling pure alcohol is not selling spirituous liquor.” 

Contrary to the authorities already cited is the de- 
cision of the ccurtin the case of Snider v. State, 81 
Ga. 753, 7S. E. Rep. 631,12 Am. St. Rep. 350, where 
the court held that alcohol isan intoxicating, xpirit- 
uous liquor and need not be proved to be intoxicat- 
ing as the court will take judicial notice of that fact. 
It seemed from the facts in this case, which was 
simply asale of pure alcohol by a druggist, that it 
had never been the custom under the liquor laws of 
Georgia to require a license from a druggist for the 
sale of alcohol for medicinal purposes. The court 
held nevertheless, a druggist.was liable for selling al- 
cohol for any purpose because it came with the term, 
“intoxicating liquor’ in the statute. 

The statute in Iowa provides that the words, “‘in- 
toxicating liquors,” as used therein, “shall be con- 
strued to mean alcohol, wine, beer, spirituous, vinous 
and malt liquors, and all intoxicating liquors what- 
ever.”’ This statute, so faras alcohol is concerned, 
was applied in the case of State v. Certain Intoxicat- 
ing Liquors, 76 Iowa, 243. In this case it was held 
that under this statute, alcohol is by the statute de- 
clared to be an intoxicating liquor, and it must be so 
regarded, no matter how much diluted; and a find- 
ing of the trial court that the liquors in question were 
not intoxicating, though shown to contain a very 
small percentage of alcohol, is erroneous as matter of 
law, regardless of the effect that the drinking of such 
liquors may have on the average man. 

We believe that the Supreme Court of Mississippi 
has given expression to the most reasonable views on 
this perplexing question. Lemly v. State, 70 Miss. 
241, 12 So. Rep. 22, 20 L. R. A. 645. The court 
held that alcohol was not included among vinous, 
spirituous or intoxicating liquors. The court said: 
“The purpose of this legislation was to prevent the 
evil of intemperance, and the means proposed was 
the popular vote by the communities to prohibit in 
each county voting for it, the furnishing of ‘alco- 
holic, spirituous and vinous, malt or intoxicating 
liquors.’ It was thus proposed to exclude, as far as 
possible, the use of all intoxicating drinks, by pre- 
venting their being seld or otherwise furnished; but, 
as alcohol is not in common use as a beverage, as it is 
used for altogether different purposes, it shall not be 
prohibited entirely, but may be sold by licensed 
druggists for purposes named. This was an intelli- 
gent recognition of the difference between alcohol 
and other liquors, and of the propriety of making 
provision for obtaining it by those wanting it for 
proper uses.” 





JETSAM AND FLOTSAM. 


ENGLISH VERSUS AMERICAN FORMS OF CRIMINAL PRO- 
CEDURE. 

Owing to the increasing jurisdiction of Judge 
Lynch in this country, American criminal methods . 
are being made the subject of criticism in many for- 
eign journals, who are led to believe that our laxity 
in this regard is responsible for the disgrace brought 
upon us by the summary execution of the criminal 
law by private citizens. The Solicitor’s Journal, for 
instance, perhaps the most influential legal period- 
ical in the world, has this to say: 

*‘*We continue to read in the newspapers of lynch 
law in the United States. This barbarous mode of 
administering justice appears to be no longer con- 
fined te the southern or western states, but to be 
spreading toward New York. Mr. Justice Brewer has 
taken the opportunity to declare that, ‘lynching is 
murder and those who participate in it are liable to 
be hanged,’ and we have little doubt that this ruling 
is correct. But it must not be forgotten that the lax 
and dilatory procedure of the criminal courts in 
America has much to do with the existence of lynch 
law. Charges of murder are in this country heard 
and determined with reasonable speed. Going back 
to the last century, we find that the murder of the 
prime minister, Mr. Spencer Perceval, took place on 
the 11th of May. His murderer, Bellingham, was 
tried on the 15th of May, and, the plea of insanity be- 
ing set aside by the court, he was tound guilty and 
was hanged on the 18th of May. Mr. David Dudley 
Field said in 1889, while addressing the American 
Bar Association, of which he was the president: ‘So 
far as I am aware, there is no other country calling 
itself civilized in which it isso difficult to convict and 
punish a criminal, and where it takes so many years 
to get a final decision between man and man as this, 
Our methods of criminal procedure are various, and 
our criminal practice still worse.’ It was said re- 
cently by another eminent lawyer: ‘Those who are 
charged with acriminal offense in Illinois are privil- 
eged characters, and dominate the state. ‘They can, 
under our practice, generally choose their own judges 
to try them, can fix the time and the season, can 
select just such a jury as they see fit, can take as much 
time to do it in as they have a mind to, and can then 
prolong the trial long enough to wear out the patience 
of the jury and drive the judge to madness.’ We are 
not, therefore, surprised to hear that there is general 
dissatisfaction with regard to the administration of 
justice in the American criminal courts, and that this 
is supposed to be the real cause of the summary ven- 
geance taken by lawless mobs on criminals who 
would otherwise escape the penalties of the law.” 








CORRESPONDENCE. 


‘ I8 CHRISTIANITY A PART OF THE COMMON LAW? 
To the Editor of the Central Law Journal: 

1 notice in the September 11th issue of the Jour- 
NAL on page 201, an editorial on the subject, “Chris- 
tianity as a Party of the Common Law of the United 
States.”” While I fully appreciate the statements that 
you made concerning it, I think that we can carry the 
discussion a step farther without injuring either 
christianity or the common law. Our legal system is 
an outgrowth of the notions of justice and right which 
were entertained by our forefathers, and, perbaps, in 
part, is an outgrowth of those notions that are enter- 
tained by the people of our own generation, the re- 








312 CENTRAL LAW JOURNAL. 





No. 16 





sponsibility for those notions of right and justice is 
upon two grounds. 

Ist. They may be ascribea to the common sense of 
humanity. 

2d. They may be aseribed to that common sense, 
tutored and instructed by that system of morals in- 
culeated by Jesus the Christ. For if there is one 
thing above another that is demanded and insisted 
upon by the principles of christianity, it is the ren- 
dering of every one his due. Perhaps it may be said 
that christianity goes even farther than this, and 
while our legal system has not reached the principle 
of the golden rule, nevertheless, every step that has 
been taken in the line of the development of juris- 
prudence, has been distinctly in that direction, and it 
must always remain true that in every system of jur- 
isprudence in nations to which a knowledge of the 
principles of christianity has come, that those prin- 
ciples will be the ultimate standard toward which 
the laws of the commuity or nation will tend. ‘The 
fundamental thought of christianity was to do right, 
and to do justice. The fundamental thought of Eng- 
lish common law, and of English equity, was the 
same. I therefore consider it true that when in all 
the fundamental principles, two Systemsare the same, 
the systems themselves, although differing in admin- 
istration and polity, cannot be considered diverse. 
While it cannot be said that the common law adopted 
any system of religion or any system of church admin- 
istration, it is nevertheless true that the aim of the 
common law is identical with the aim of christianity, 
and that the complete realization of the highest prin- 
ciples of christianity, and possibly the ultimate obe- 
dience to the golden rule will make an even closer 
union between the common law and christianity. 

I hope that I have made myself clear, that while it 
is not intended to claim that any one of the peculiar 
dogmas of the churches are a part of the common law, 
it is intended to claim that the fundamental principles 
of christianity are a part of the common law, and al- 
ways will be. The law must always tend toward, 
and must always keep pace with the notions of right 
and justice and with the development of those notions 
of right and justice in the people who are responsible 
for the existence of the law. The system of religion 
responsible for the morals of the people must, there- 
fore, in a large measure, be responsible for their laws, 
and if that religion be christian the principles of the 
law must be identical with the principles of the chris- 
tian religion. COLIN P. CAMPBELL. 

Grand Rapids, Mich. 








BOOK REVIEWS. 


CYCLOPEDIA OF LAW AND PROCEDURE, VOL. 7. 


The seventh volume of that new and monumental 
work, entitled ‘Cyclopedia of Law and Procedure” 
has just reached our desk. Itis a massive volume 
with splendid arrangement and excellent typography. 
The subjects discussed in this volume extend from 
Chattel Mortgages to Commercial Paper. The subject 
of Chattel Mortgages was commenced in the sixth 
volume and runs over into the seventh volume to the 
extent of 121 pages. The article on this subject is 
treated by Hon. Leonard A. Jones,Judge of the Court 
of Land Registration of Massachusetts. The subject of 
Citizens is treated in 16 pages by H. Gerald Chapin, 
editor of the ‘American Lawyer.” The important 
subject of Civil Rights is discussed by James Beek 
Clark in 20 pages. The subject of Clerks of Court de- 





mands 57 pages and is ably handled by Edward A. 
Craighill, Jr. The title Clubs is interestingly, ex- 
haustively and necessarily succinctly treated in six 
pages by Hon. George W. Bartch, Judge of Supreme 
Court of Utah. Judge Bartch defines a ‘‘club” as ‘‘a 
company of persons organized to meet for social inter- 
course, or for the promotion of some common object, 
as literature, science, politics, etc.”” Colleges and 
Universities cover 16 pages and is competently 
handled Mr. Frank E. Jennings. Mr. Julian Bedford 
Shope treats very exhaustively the subject of Col- 
lision in 100 pages. The more important subject of 
Commerce, strangely enough, has been confined 
within 86 pages but is handled with wonderful 
succinctness and accuracy by Hon. John M. Gould, 
author of Gould on Waters and other text-books. The 
volume closes with probably the most important sub- 


~ject so far treated in this publication—the subject of 


Commercial Paper. This subject consumes 645 pages 
and is quite ably handled by Mr. Joseph F. Randolph, 
author of a Treatise on the Law of Commercial 
Paper. 

All of the articles appearing in this volume as in 
other volumes of this work evidence the character- 
istic element of accessibility as well as succinctness. 
To know where to find the law is equally as import- 
ant as to know what the lawis. How often a text- 
book or encyclopedia, otherwise valuable, has been 
rendered valueless as to certain subjects not logically 
treated and therefore practically inaccessible. A 
lawyer has no time to dig for hours through a cum- 
brous and complex arrangement, or what is worse, no 
arrangement at all, to find what he wants. In the 
‘Cyc.”” we have particularly taken note of this very 
important quality of accessibility. In this volume we 
had occassion to test this quality. We desired to find 
out the law on the right of one to recover for a vio- 
lation of a civil rights statute where the offense was 
committed against several at the same time. We 
turned to the subject of Civil Rights. Glancing 
rapidly down the classified index we noted the subject 
was subdivided into four great logical subdivisions, 
set out prominently in large black caps. In an in- 
stant we knew under what subdivison our question 
would be answered if answered at all. Part 1V. was 
entitled “Remedies for Unlawful Discrimination.” 
The first sub-heading was Right of Action and the 
third subdivision under this head, standing out in 
bold blackeap relief was the heading ‘‘Recovery by 
One forSingle Offense Against Several.”? Under this 
heading we have this clear, succinct and satisfactory 
statement of thelaw: ‘‘Where the penalty prescribed 
for the exclusion of colored persons from a public 
conveyance is by way of punishment of the offender, 
rather than by way of compensation to the party ag- 
grieved, and several persons are aggrieved by the 
commission of asingle offense, a recovery by one isa 
bar to a recovery by the rest.” This statement is 
amply sustained by authority. This and many other 
instances might be cited to illustrate the valuable 
qualities of this new encyclopedia. 

This volume is printed in 1139 pages and published 
by The American Law Book Company, New York. 








HUMOR OF THE LAW. 





Judge John A. Peters, the wittiest and one of the 
most famous men in Maine, is dying, as every one 
knows and knows to his sorrow, at his home in Ban- 
gor, from Bright’s disease. To a recent caller he 
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said: “Yes, I have had Bright’s disease for fifty 
years, and I suppose the malady would stand a 
chance of losing its reputation for accuracy of killing 
if I should live any longer. You see a disease must 
keep up its reputation as well as ajudge. I think I 
hod the record of having endured this malady longer 
than any other person, which is some satisfaction.” 
The grand old man’s sides shook with chuckling 
laughter, like a jelly cake set away to cool. He is 
dying as he has lived—game. 


Near-sighted Clerk—Do you solemnly swear to 
speak the truth, the whole truth, and nothing but the 
truth, so help you— 

Horrified Victim—Great Cesar’s ghost, no! I’m the 
lawyer for the defense! 


A negro down in southwest Missouri went to alaw- 
yer recently to secure his services in filing a divorce 
ease for him. ‘*What are your grounds?” the lawyer 
asked. ‘‘Well,” replied the negro, ‘“‘she punch mein 
de eye wif ha fist.” ‘‘Yes,” said the lawyer. “She 
hit me in the haid wif a club.” “Yes.” ‘She biff 
me in de jaw wif a plank.” ‘Well,’ said the lawyer. 
‘*Well, she say she jes playin wif me,” said the negro. 
“Ab guess ma complaint am dat she am too playful.” 





Court Clerk—Gentlemen of the jury, have you 
agreed upon a verdict? 

Foreman—We have. 

Clerk—What say you—do you find the prisoner at 
the bar guilty or not guilty? 

Foreman—We do. 

Clerk—You do? Do what? 

Foreman—We find the prisoner at the bar guilty or 
not guilty. 

Clerk—But, gentlemen, you must explain. 

Foreman—Of course; you see, six of us find him 
guilty, and six of us find him not guilty, and we’ve 
agreed to let it stand at that. 





Chief Justice Shaw, though very rough in his man- 
ner, was exceedingly considerate of the rights of poor 
and friendless persons. Sometimes persons unac- 
quainted with the ways of the world would desire to 
make their own arguments, or would in some way in- 
terrupt the business of the court. The Chief Justice 
commonly treated them with great consideration. 
One amusing incident happened quite late in his life. 
A rather dissipated lawyer who had a case approach- 
ing on the docket, one day told his office boy to ‘go 
over to the supreme court and see what in hell they 
are doing.’”’ The court was hearing a very important 
case in which Mr. Choate was on one side and Mr. 
Curtis on the other. The bar and the court-room 
were crowded with listeners. As Mr. Curtis was in 
the midst of his argument, the eye of the Chief Jus- 
tice caught sight of a young urchin, ten or eleven 
years old, with yellow trousers stuffed into his boots, 
and with his cap on one side of his head, gazing in- 
tently up at him. He said: “Stop a moment, Mr. 
Curtis.” Mr. Curtis stopped, and there was a pro- 
found silence as the audience saw the audacious lit- 
tle fellow standing entirely unconcerned. ‘‘What do 
you want, my boy?” said the Chief Justice. ‘Mr. P. 
told me to come over here and see what in hell you 
was up to,” was the reply. There was a dive at the 





unhappy youth by three or four of the deputies in at- 
tendance, and a roar of laughter from the audience. 
The boy was ejected. But the gravity of the old 
Chief Justice was not disturbed. 


John Alexander Dowie, general overseer of the 
Christian Catholic Church in Zion, is now a citizen of 
the United States. Before Judge Gary, in the, supe- 
rior court, he took the oath renouncing allegiance to 
King Edward of England, swore that he was not afiili- 
ated with any society opposed to organized govern- 
ment and solemnly repudiated all anarchistie princi- 
ples. Dr. Dowie said that he is fifty-six years old; 
that he isa native of Edinburgh, Scotland, and that 
he never bore any hereditary title. With the final 
questions answered Judge Gary turned to the appli- 
cant and said: 

“T think I may say now that since the days of the 
revolution this country has never had a better acqui- 
sition, nor has a more wholesome citizen been added 

_to the United States—a man who has influence with 
thousands.” 

Dr. Dowie thanked the court and then turned and 
shook hands with Judge Holdom, who remarked: 
“You will find that this country has as good laws as 
the one you left.” 

While the papers were being made out Judge Gary 
and Dr. Dowie engaged in conversation. 

‘Although I am not a follower of yours, Mr. Dowie, 
I believe you have one of the finest cities in the 
land,” said Judge Gary. 

‘Well, may be you are like the old song says, judge,” 
replied Dr. Dowie, “‘you are ‘Marching on to Zion.’ ”’ 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1. ACCIDENT INSURANCE — Physical Examination.— 
An accident insurance company held to have only a 
right of examination as to an injured person, entitled to 
weekly indemnity by a clause in its. policy.—Tompkins 
v. Pacific Mut. Life Ins. Co., W. Va., 44 8. E. Rep. 439. 

2. ACCIDENT INSURANCE—Voluntary Exposure.—In an 
action on an accident policy, held, that deceased was 
voluntarily on a railroad track even though he had fallen 
down and could not get out of the way of an approach- 
ing engine.—Weinschenk v. tna Life Ins. Co., Mass., 
67 N. E. Rep. 242. . 

3. ADVERSE PossEssION—Husband and Wife.—Pos- 
session by the purchaser under an executory contract of 
sale made by the husband alone of land owned in joint 
tenancy by husband and wife is not adverse to the wife.— 
MeNeeley v. South Penn. Oil Co., W. Va., 448. E. Rep. 
508. 

4. ADVERSE PossEssIoN—Interruption.—Possession of 
all of a tract held restored to the rightful owner, thus 
arresting the running of the statute, and giving pos- 
session necessary for maintenance of an action of jtres- 
pass, by persons in possession of parts of it taking 
leases from such owner.—Schlossnagle v. Kolb, Md., 54 
Atl. Rep. 1006. 

5. ADVERSE POSSESSION—Railroad Right of Way.— 
Adverse ownership for private use held to confer no titleg 
to a portion of the right of way granted by Act Cong. 
July 2, 1864,ch. 217, §2 (13 Stat. 365), to the Northern 
Pacific Railroad Company.—Northern Pac. Ry. Co. v. 
Townsend, U. S. S. C., 23 Sup. Ct. Rep. 671. 


6. ANIMALS—Lien.—A junior lienholder cannot com- 
plain that av agister adopted other than the statutory 
means to foreclose his lien, where he is not injured 
thereby.—Dale v. Council Bluffs Sav. Bank, Neb., 94 N. 
W. Kep. 983. 

7. ANIMALS—Pasturage Contract.—In an action for 
breach of defendant’s pasturage contract, evidence that 
the pasturage was insufficient by reason of drouth held 
admissible.—Hines v. Shafer, Tex., 74 8. W. Rep. 562. 

8. APPEAL AND ERROR—Depositions.—Permitting de- 
position of witness to be read when the witness is 
actually in court held not prejudical error.—Texas & P. 
Ry. Co. v. Watson, U.S. S. C., 23 Sup. Ct. Rep. 681. 

9. APPEAL AND ERROR— Erroneous Instruction.—A 
verdict will be set aside foran erroneous instruction, 
unless it clearly appears that it could not have been pre- 
judicial.—Ward v. Brown, W. Va., 44S. E. Rep. 488. 


10. APPEAL AND ERROR—Joint Petition.--Where two 
defendants join in an action for new trial, and file a 
joint petition in error, the judgment will be affirmed, 
unless the record discloses error prejudicial to both.— 
Anderson y. Hall, Neb., 94 N. W. Rep. 981. 

ll. APPEAL AND ERROR—New Trial.—The discretion 
of the court in granting a new trial for insufficiency of 
the evidence will not be disturbed, except when abused. 
—Ross v. Robertson, N. Dak., 94 N. W. Rep. 765. 

12. APPEAL AND ERROR—Questions for Jury.—Where 
there have been three verdicts for the same party, or 
two verdicts and a hung jury, the verdict of the third 
jury will not be disturbed on the ground that the verdict 
is not sustained by the evidence —Supreme [Lodge 
Knights of Honor y. Lapp’s Adm’x., Ky., 74 S. W. Rep. 
656. 

13, APPEARANCE — Service.— Where a _ nonresident 
legatee appeared generally in a suit to impose an 
equitable lien ona fund to which he was entitled, he 
could not subsequently deprive the court of juris- 





diction thereby acquired by a special appearance to 
object to the service.—Gorman y. Stillman, R. I., 54 Atl. 
Rep. 934. 

14. ARBITRATION AND AWARD—Indemnity for Railroad 
Construction.—An award, signed by two of the three 
members ef acommission appointed to determine the 
amount of the indemnity to be paid by the republic of 
Colombia to assignee of a railroad concession, held not 
defeated because the commissioner of that government 
had, after the discussions were closed, resigned.—Re- 
public of Colombia v. Cauca Co., U. 8. 8. C., 23 Sup. Ct. 
Rep. 704. 

15. ARMY AND NAVY—Travel Pay.—Travel pay and com- 
mutation of subsistence from place of discharge of offi- 
cer to place of enrollment, allowable by Rev. St. U. 8. § 
1289, U. S. Comp. St. 1901, p. 915,as amended by Act Feb. 27 
1877, ch. 69, 19 Stat. 243, 244, held not to include discharge 
on resignation.—United States v. Sweet, U. 8. 8. C., 23 
Sup. Ct. Rep. 638. 

16. ARMY AND Navy—Travel Pay to Discharged 
Soldier.—Enlisted man in volunteer army of the United 
States, discharged on hi3 own application, held not en- 
titled to travel pay and commutation from place of dis- 
charge to his place of enrollment.— United States v. Bar- 
nett, U. S. 8S. C., 23 Sup. Ct. Rep. 639. 

17. ASSAULT AND BATTERY—Instructions.—On a prose- 
cution for a felonious assault with a rock, an instruction 
on simple assault should also be given; it being for the 
jury to determine whether the rock was a deadly or 
dangerous weapon.—State v. Shipley, Mo., 748. W. Rep. 
612. 

18. ATTACHMENT—Action on Bond.—In an action on 
an attachment bond for wrongful attachment, plaintiff 
eannot recover from the sureties any more than what is 
due from the principal.—Waller v. Deranleau, Neb., 94 
N. W. Rep. 1038. 

19. ATTORNEY AND CLIENT—Legatee in Will.—A legatee 
in a will held not estopped to claim that a charge made 
against her by the executors in their report, and agreed 
to by her attorney, was erroneous.—Jn re Cummings’ 
Estate, lowa, 94 N. W. Rep. 1117. 


20. BANKRUPTCY—Fraudulent Conveyance.—A convey- 
ance by a bankrupt with intent to defraud a particular 
creditor, to the grantee’s knowledge, made within four 
months of his adjudication in bankruptcy, held void.— 
McWilliams v. Thomas, Tex., 74 S. W. Rep. 596. 

21 BANKRUPTCY —Legal Services.—Claim for legal 
services rendered to general assignee in unsuccessfully 
resisting an adjudication in bankruptcy held not prov- 
able against the bankrupt’s estate.—Randolph & Ran- 
dolph v. Scruggs, U. 8S. S. C., 23 Sup. Ct. Rep. 710. 


22. BANKRUPTCY—Life Insurance.—Bankr. Act July 1, 
1898, § 70, 30 Stat. 565, ch. 541,U. S. Comp. St. 1901, p. 3451, 
relating to the rights of a trustee in bankruptcy in 
policies on the life of a bankrupt, does not include 
policies payable to the wife or kindred of the insured.— 
Pulsifer v. Hussey, Me., 54 Atl. Rep. 1076. 

23. BANKRUPTCY — Mechanic’s Lein.— Right to file a 
notice of and enforce a mechanic’s lien passes to a 
trustee in bankruptcy.—Held v. Burke, 82 N. Y. Supp. 426. 


24. BANKRUPTCY—Preferences.—Payments by vendees 
on jrunning account for’ goods sold held preferences, 
within the meaning of bankruptcy act.—Jaquith v. 
Alden, U.S. 8S. C., 23 Sup. Ct. Rep. 649. 


25. BANKRUPTCY—Sale by Trustee.—A proper sale by a 
trustee in bankruptcy of an equity of redemption was a 
condition precedent to a valid conveyance, without 
which no sult to redeem could be maintained.— Davis v. 
Ives, Conn., 54 Atl. Rep. 922. 

26. BANKRUPTCY—Services Rendered Assignee.—As- 
signee in a general deed of assignment, which has been 
avoided by an adjudication in bankruptcy, has a lien on 
the bankrupt’s estate for sums paid by him for services 
beneficial to the estate before the adjudication.—Ran- 
dolph & Randolph v. Scruggs, U. 8. 8. C., 28 Sup. Ct. Rep. 
710. 
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27. BILLS AND NotTes—Consideration.—A note given 
in consideration of the settlement of a suit pend- 
ing between the payee and the maker is supported by a 
sufficient consideration.—Power v. Hambrick, Ky., 748. 
W. Rep. 660. 

28. BILLS AND NoTEs—Indorsement.—Where defend- 
ant signed an indorsement to a note, guarantying its 
payment and waiving demand and notice, the waiver 
was of demand and notice as indorser, and not as 
guarantor.—First Nat. Bank v. Adamson, R.I., 54 Atl. 
Rep. 930. 

29. BILLS AND NOTES—Lost Note.—A payment of a 
note after notice that it has been lost does not extinguish 
liability thereon, unless the party presenting it for,pay- 
ment proves title thereto.—Page Woven Wire Fence Co. 
v. Pool, Mich., 94 N. W. Rep. 1053. 

30. BOUNDARIES—Surveyor’s Line.—In determining a 
disputed boundary line between adjacent lands, the line 
as actually run on the ground in the original survey 
controls the distance given in the field notes.—Killgore 
v. Carmichael, Oreg., 72 Pac. Rep. 637. 

31. CARRIERS—Damages for Delay.—Wbere property 
delivered toa carrier for transportation is injured asa 
result of negligent delay, the shipper is entitled to com- 
pensation for the damages sustained by reason of such 
delay .—Nelson v. Great Northern Ry. Co., Mont., 72 Pac. 
Rep. 642. 

32. CARRIERS—KEjection of Passenger.—Railroad com- 
pany held liable for ejection of passenger, if, after 
second attempt to eject him, he tendered his fare.—Holt 
v. Hannibal & St. J. Ry. Co., Mo., 748. W. Rep. 631. 


33. CARRIERS — Freight Rates. — Possibility of com- 
petition arising at a particular point does not render 
freight rates to that point, though higher than those for 
a longer haul to a point where competition prevails, ob- 
noxious to the prohibition of the interstate commerce 
act, Act Feb. 4, 1887, ch. 104, 24 Stat. 379, U. 8. Comp. St. 
1901, p. 3154.—Interstate Commerce Commission v. 
Louisville & N. R. Co., U. S. 8. C., 23 Sup. Ct. Rep. 687. 


34. CARRIERS—-Passenger on Mixed Train.—A passenger 
on a mixed train assumes the risk incident thereto from 
sudden jerks under proper management not incident to 
passenger trains.—Illinois Cent. R. Co. v. Vinson, Ky., 
748. W. Rep. 671. 

35. CARRIERS — Railroad Depot.—Arriving passenger 
may remain in railroad depot such time as is reasonably 
necessary to prepare for departure.—St. Louis South- 
western Ry. Co. of Texas v. Wallace, Tex., 74S. W. Rep. 
581. : 

36. CHAMPERTY AND MAINTENANCE—Attorney’s Fee.— 
A mortgage of a contingent remainder to an attorney as 
security for his fees in defending a suit to quiet title 
held not champertous, under Ky. St. 1899, ch. 15, §§ 209- 
216.—Davis v. Willson, Ky., 74 S. W. Rep. 696. 

37. CHATTEL MORTGAGES — Decree of Foreclosure.— 
Even though a chattel mortgage covering property in an 
adjoining county provides for its sale in the home 
county, a decree of foreclosure directing sale under 
special execution in the adjoining county cannot be col- 
laterally attacked.—King v. Nelson, Iowa, 94 N. W. Rep. 
1095. 

38. COMMERCE—State Taxation.—State tax on property 
within the state of a foreign telegraph corporation held 
not invalid, because it is engaged in interstate business, 
and was not created by such state, or given any fran- 
chise by it.—Western Union Tel. Co. v. State of Mis- 
souri, U. 8. 8S. C., 23 Sup. Ct. Rep. 730. 

39. CONSTITUTIONAL Law — Changing Interest Rate. — 
Statute changing rate of interest which judgment shall 
bear after entry held not to affect a contract right.— 
Stanford v. Coram, Mont., 72 Pac. Rep. 657. 

40. CONSTITUTIONAL Law—Intoxicating Liquors.—Acts 
1896, p. 314, ch. 195, providing for the submission of the 
question of the sale of intoxicating liquors in W county, 
held unconstitutional as imposing nonjudicial duties on 
the county court.—Board of Sup’rs of Election of Vico 
mico County v. Todd, Md., 54 Atl. Rep. 963. 





41. CONTEMPT—Bankruptcy Court. — Advice of attor- 
neys to a state court, under which it compels surrender 
by a receiver in bankruptcy of property which had been 
voluntarily turned over to him by a receiver of such 
state court, held not contempt of the bankruptcy court.— 
Inre Watts, U. 8. 8. C., 23 Sup. Ct. Rep. 718. 

42. CONTRACTS—Breach by Undertaker. — In an action 
for breach of an undertaker’s contract to furnish a cof- 
fin for deceased, it was no defense that the money paid 
for the coffin belonged to decedent’s estate, and not to 
plaintiffs.—J. E. Dunn & Co. v. Smith, Tex., 74S. W. Rep. 
576. 

43. CONTRACTS—Brokers. — Where a contract between 
the owner of land and a broker, whereby the latter was 
to procure a purchaser, did not debar the owner from 
the privilege of selling himself, the broker could not 
claim a commssion, unless he found the purchaser.— 
Evans v. Gay, Tex., 74S. W. Rep. 575. 

44. CONTRACTS — Contingent Compensation. —A con- 
tract between the state and an agent appointed to pros- 
ecute a claim could not be regarded as against public 
policy on account of a provision making compensation 
contingent on success. — Opinion of the Justices, N. H., 
54 Atl. Rep. 950. 

45. CONTRACTS—Failure to Furnish Dockage.—Failure 
of defendants tu furnish dockage for certain cargoes 
held not to justify plaintiffs’ failure to give notice of 
subsequent arrivals.—Booth Bros. & H. I. Granite Co. v. 
Baird, 82 N. Y. Supp. 432. 


46. CORPORATIONS — Citizenship. — A foreign railroad 
corporation does not become a citizen of North Carolina, 
so far as affects jurisdiction of federal courts, by com- 
plying with Pub. Acts, N. Car., 1889, ch. 62, declaring 
that such a corporation, by so doing, becomes a domes- 
tic corporation.—Southern Ry. Co. v. Allison, U. 8. 8. C., 
23 Sup. Ct. Rep. 713. 

47. CORPORATIONS—Former Debts. —Where a corpora- 
tion buys the stock and property of another corporation 
and assumesthe payment of its debts, the purchasing 
corporation cannot be held liable for a check _issued 
eight months before such sale by the grantor in the 
transaction.—Anderson v. War Eagle Consol. Min. Oo., 
Idaho, 72 Pac. Rep. 671. 

48. CORPORATIONS—Limitation.—An action by a credi- 
tor of an insolvent corporation against a stockholder to 
recover sum due on his stuck held barred by five-year 
limitations. — Léster & Haltom v. Bemis Lumber Co., 
Ark», 74S. W. Rep. 518. 

49. CORPORATIONS—Parties. — A stockholder is an in- 
dispensable party to a suit. to enjoin the voting of his 
stock at a meeting of shareholders for the election of 
directors.—Talbot J. Taylor & Co. v. Southern Pac. Co., 
U. S.C. C., W. D. Ky., 122 Fed. Rep. 147. 

50, CORPORATIONS—Service on Foreign Corporation.— 
Service of summons within the state on resident direct- 
ors of foreign corporation held insufficient to give the 
court jurisdiction of such corporation. — Conley v. Ma- 
thieson Alkali Works, U. S. 8, C., 28 Sup. Ct. Rep. 728. 

51. CORPORATIONS— Ultra Vires. — Where a number of 
corporations performed their part of a contract, de- 
fendants, accepting the benefit thereof, held estopped 
from asserting that it was ultra vires as to the corpora- 
tions.—Booth Bros. & H. I. Granite Co. v. Baird, 82 N. Y. 
Supp. 482. 

52. Costs — Breach of Covenant. — One breach of a 
covenant to maintain dams supplying water fora mill 
will not be a total breach during its whole term, so as 
to abrogate the contract. — Hurxthal v. St. Lawrence 
Boom & Lumber Co., W. Va., 44 8. E. Rep. 520. 


53. Costs—Reference. —Where a master was :ppointed 
to hear and determine exceptions to a bill for imperti- 
nence, and the contentions of both parties were par- 
tially sustained, the cost of the reference should be ap- 
portioned.—Hall v. Bridgeport Trust Co., U. 8. C. C., D. 
Conn., 122 Fed. Rep. 168. 

54. COUNTIES — Validity of Warrants. — County war- 
rants, which are void on their face because of the omis - 
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sion of recitals made essential by the statute, cannot be 
validated by any act of ratification by the county board. 
—Bingham County v. First Nat. Bank, U.S. C. C. of App., 
Ninth Circuit, 122 Fed. Rep. 16. 

55. COVENANTS—Construction. — A provision in a deed 
held to restrict the implied covenants arising from the 
use of the words “grant, bargain and sell,” so as to re- 
lieve the grantors from liability for claims arising eut- 
side of their chain of title. — Miller v. Bayless, Mo., 748. 
W. Rep. 648. 

56. COVENANTS—Warranty.—A deed which sells a cer- 
tain number of trees of named varieties and of fixed 
diameter on the lands of the grantorimports a warranty 
that such trees exist.—Sibley v. Stacey, W. Va.,448. E. 
Rep. 420. 

57. CRIMINAL EVIDENCE — Admissibility. — Where 
the prosecution shows that a murder was com- 
mitted with a certain gun, the defense may on cross-ex- 
amination explain why defendant had the gun at the 
time.—State v. Shuff, Idano, 72 Pac. Rep. 664. 


58. CRIMINAL EVIDENCE—Confessions. — In determin- 
ing whether a confession was erroneously admitted, it 
is immaterial how far the confession tended to prove 
guilt.—State v. Nagle, R.I., 54 Atl. Rep. 1063. 


59. CRIMINAL EVIDENCE—Probative Force. — In order 
that testimony may be of sufficient probative force to 
constitute evidence, it must do more than raise a mere 
conjecture or suspicion. — State v. Cole, N. Car., 44 8. E. 
Rep. 391. 


60. CRIMINAL TRIAL—Bill of Exceptions. — Where ex- 
ceptant in a criminal case relies onthe bill of exceptions, 
he must show the error complained of affirmatively, and 
also that the error was prejudicial.—State v. Tucker, W. 
Va., 44S. E. Rep. 427. 

61. CRIMINAL TRIAL — Rktemarks by Prosecuting Attor- 
ney.—The unwarranted remarks of the prosecuting at- 
torney in referring to defendant as an ex-convict held 
not sufficiently condemned by the trial court. — State v. 
King, Mo., 74 8. W. Rep. 627. 

62. CRIMINAL TRIAL—Separation of Jurors.—A verdict 
of guilty of murder in the first degree will not be set 
aside because jurymen were allowed, pending the trial, 
to go to the barber shop in charge of an officer.—Com- 
monwealth v. Gearhardt, Pa., 54 Atl. Rep. 1029. 

63. CURTESY—Joint Tenancy. — A husband has curtesy 
on the death of his wife in her half of real estate held in 
joint tenancy with him. — McNeeley v. South Penn. Oii 
Co., W. Va., 44 8. E. Rep. 508. 

64. DISORDERLY Housk—Public Peace. — The decency 
of a neighborhood is habitually disturbed when unbe- 
coming acts are of common occurrence ata house there- 
in, though they are not so notorious as to disturb the 
public peace.—State v. Ireton, Minn., 94 N. W. Rep. 1078. 


65. DISTRICT AND PROSECUTING ATTORNEY—Power to 
Bind County.—Under the common law of New Jersey, 
the prosecutor of the pleas had no power to bind the 
county by a contract with adetective to secure evidence 
of violations of the liquor and gambling laws.—Gibboney 

Board of Chosen Freeholders of Camden County, U. S. 
C. 0. of App., Third Circuit, 122 Fed. Rep. 46. 

66. DIvoRCE—Inchoate Right of Dower.—The wife of a 
devisee has an inchoate right of dower in the lands de- 
vised to him, and a decree barring her of any right in 
the lands is erroneous.—Schick v. Whitcomb, Neb., 94 
N. W. Rep. 1023. 

67. DRAINS—Validity of Proceedings. — Where a land- 
owner permitted the construction of a drain without ob- 
jection, he cannot sue to test the validity of the pro- 
ceedings.—Wilson v. Woolman, Mich., 94 N. W. Rep. 
1076. 

68. DowER—Assignment.—A widow, entitled to dower 
in land, is not seized of any part of it by any right of 
dower until it is assigned to hér. —Haskell v. Sutton, W. 
Va., 44S. E. Rep. 533. 

. 69. EASEMENTS—Dedication of Streets. — Lot owners, 
acquiring right of necessity over certain streets shown 





on amap for purposes of access to property, held to 
have acquired no easements over other streets on the 
map.—IJn re East 142d St., 82 N. Y. Supp. 445. 

70. ELECTIONS—Bribery.—Operation of Rev. St. U.S. § 
5507, U. S. Comp. St. 1901, p. 3712, to punish bribery at all 
elections of persons guaranteed the right to vote under 
Const. U.S. Amend. 15, held not limited, in order to sus- 
tain its constitutionality, to bribery at elections for fed- 
eral officers.—James vy. Bowman, U. 8S. S. C., 23 Sup. Ct. 
Rep. 678. 

71. ELECTIONS—Compelling Registration.—Equity will 
not compel a county board of registrars to enroll a ne- 
gro on the voting list as a qualified voter under the Ala- 
bama constitution, where the main object of the bill is 
to have the registration provisions declared void.—Giles 
v. Harris, U. 8. S. (., 23 Sup, Ct. Rep. 639. 


72. EMINENT DOMAIN — Compensation. — Right of way 
of necessity, giving access to property, based on an es- 
toppel, and taken for a public street, held not an inter- 
est in land, entitling licensee to compensation. — Jn re 
East 142d St.,>2 N. Y. Supp. 445. 

73. Kquiry—Decree.—After a decree has been entered 
by.the circuit court, it may be modified or set aside dur- 
ing the same term for good cause shown. — Matthews v. 
Tyree, W. Va., 44S. E. Rep. 526. 

74. Equity—Foreign Executor. — A foreign executor 
cannot excuse his failure to file proceedings affecting 
the estate within the prescribed time by a plea of ignor- 
ance of the laws of the state. —Williams vy. Starkweather, 
R. 1., 54 Atl. Rep. 981. 


75. KQuiry—Statute of Limitations.—A legal demand, 
sued on in equity, is subject to the statute of limitations, 
and not laches.—Sibley v. Stacey, W. Va., 44 S. E. Rep. 
420. 

76. Equity—Sufliciency of Bill. — A bill of the United 
States against » number of defendants, to enjoin them 
from pasturing sheep in a forest reservation, held not 
subject to the objection of misjoinder and multifarious- 
ness.—Dastervignes v. United States, U. 8. C. C. of App., 
Ninth Circuit, 122 Fed. Rep. 30. 


77. ESTOPPEL—Acquiescence. — Where one stands by 
and sces another dealing with property in a manner in- 
consistent with his rights, and makes no objection, he is 
estopped thereafter to obtain any relief therefor.— Des- 
pard v. Bennett, W. Va., 448. EK. Rep. 448. 


78. ESTOPPEL Borrowing Member.—A_ stockholder 
and borrowing member ofa loan association held not 
estopped by delay or acts from asserting that her con- 
tract for a loan was unenforceable.—Winegardner v. Eq- 
quitable Loan Co., Lowa, 94 N. W. Rep. 1110. 


79. ESTOPPEL—U nrecorded Deed.—One holding title to 
land under an unrecorded deed held estopped to claim 
the land, as against one induced by him to purchase the 
land from a third person.—Henry v. Thomas, Tex., 7458. 
W. Rep. 599. 


80. EVIDENCE—Bill of Sale.—Parol evidence is compe- 
tent to show that a transfer of personal property by a 
bill of sale absolute in form was in trust for the as- 
signor.—Martin v. Martin, Oreg., 72 Pac. Rep. 639. 

81. EVIDENCE Lawsof Other States.—In absence of 
allegations in action for tort in another state, it will be 
presumed that the common law prevails in such state.— 
Rosemand v. Southern Ry., 8. Car., 448. E. Rep. 574. 

82. EVIDENCE -Meaning of Word “Beer.”’—It is a matter 
ofcommon knowledge that, when the word ‘‘beer” is 
used without a prefix, it means either common, lager or 
bock beer. —Locke v. Commonwealth, Ky.. 74S. W. Rep. 
654. 

83. EVIDENCE —Res Gestae.—A memoranduin made by a 
witness during a conversation with a party, containing 
statements of the latter, but of the existence of which 
he is ignorant, is no part of the res geste.—Gans v. 
Wormser, 82 N. Y. Supp. 441. 

84. EVIDENCE—Witness — Where a witness Saw the 
occurrence, and a difference of opinion as to the con 
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clusion to be drawn may reasonably arise, he should be 
required to state the facts, rather than his conclusion: 
—Chicago, R. I. & P. Ry. Co. v. Holmes, Neb., 94 N. W. 
Rep. 1007. 

85. EXCHANGE OF PROPERTY—Accounting.—On res- 
cission of an exchange of properties being decreed, an 
acounting of rents, profits and improvements may be 
had between the parties, in order to place them in statu 
quo.—Campbell v. Spears, lowa, 94 N. W. Rep. 1126. 


86. EXECUTORS AND ADMINISTRATORS — Distributive 
Share.—A widow is not entitled to interest on the dis- 
tributive share in personalty until the amount of per- 
sonalty subject to distribution has been ascertained and 
the distributive share computed.—Hutchings v. Davis, 
Ohio, 67 N. E. Rep 251. 


87. EXECUTORS AND ADMINISTRATORS — Fraudulent 
Conveyances.—Fraud in a conveyance is usually proved 
by circumstantial or presumptive evidence, which will be 
sufficient, though it does not lead to a conviction of ab- 
solute certainty.—Knight v. Nease, W. Va., 44S. E. Rep. 
414. 

85. EXECUTORS AND ADMINISTRATORS—Pleading Limi- 
tations.—The answer of an administrator, pleading limi- 
tations to a demand against the estate, goes to the de- 
fense of both the personal and real assets.—Findley v. 
Cunningham, W. Va., 448. E. Rep. 472. 


89. EXECUTORS AND ADMINISTRATORS--Void Deed.— 
An administrator’s deed, based on a petition and order 
failing to describe the land conveyed, held void.—Rob- 
erts v. Thomason, Mo., 74S. W. Rep. 624. 


90. FALSE IMPRISONMENT—Justification.—In an action 
for false arrest and imprisonment, a deputy sheriff can 
not avail himself of justification as a defense under the 
general issue.—Edger v. Burke, Md., 54 Atl. Rep. 986. 


91. FEDERAL CoURTS—Appeal to Supreme Court.—An 
appeal lies the Supreme Court of the United States from 
a decree of the Circuit Court of Appeals in a controversy 
between a foreign state und citizens of one of the 
United States.—Republic of Colombia v. Cauca Co., U. S. 
S. C., 23 Sup. Ct. Rep. 704. 


92. FEDERAL CouRTs—Jurisdiction.— A federal court 
is without jurisdiction to enjoin proceedings in a state 
court, sought to be removed to the federal court, where 
such proceedings are not removable.—Mutual Reserve 
Fund Life Ass’n v. Phelps, U_ 8. S. C., 28 Sup. Ct. Rep. 
707. 

93. CouRTs—Want of Jurisdiction.—A writ of error 
from the Supreme Court of the United States to a state 
court will be dismissed, for want of jurisdiction, where 
no claim of federal right was called to the attention of 
the state court.—Onondaga Nation v. Thacher, U. S. S. 
C., 23 Sup. Ct. Rep. 636. ‘ 

94, FIRE INSURANCE—Premium.—Payment of premium 
to a person unauthorized by the terms of a policy to re- 
ceive it is good, ifthe premium is in fact received by 
the company.—Mauck v. Merchants’ & Manufacturers’ 
Fire Ins. Co., Del., 54 Atl. Rep. 952. ig 

95. FIRE INSURANCE— Appraisers. — Under a policy 
providing that, on disagreement as to the amount of loss, 
the same shall be ascertained by appraisers, the ap- 
praisers held empowered to determine whether or not 
the loss is tota], as well as to determine its amount, if it 
is partial.—Williamson v. Liverpool & London & Globe 
Ins. Co., U. 8. C. C. of App., Eighth Circuit, 122 Fed. 
Rep. 59. 

96. FIRE INSURANCE—Return Premium.—Where a pol- 
icy is invalidated by the com nencement of foreclosure 
proceedings, the commencement thereof entitled in- 
sured only to the return of a ratable proportion of the 
premium.—Hayes v. United States Fire Ins. Co., N. Car., 
448. E. Rep. 404. 

97. FIXTURES—Water-closet —A water closet put into 
a business office by a tenant at will for his own use, and 
which can be removed without material injury to the 
realty, held not a fixture.—Hayford v. Wentworth, Me., 
54 Atl. Rep. 940. 





98. FORGERY—Teacher’s License.— A forged teacher’s 
license held within the statute making it a felony to 
forge any instrument, etc.— Arnold v. State, Ark., 74 
S. W. Rep. 513. 

99. FRAUDS, STATUTE OF—Collateral Undertaking.— 
Where credit for goods delivered to R was given to R 
as well as to defendant, defendant’s promise to pay is 
collateral, and therefore required to be in writing.— 
Matteson v. Moone, R. I., 54 Atl. Rep. 1058. 

100. FRAUDULENT CONVEYANCES—Alluwanccs for Im- 
provements.—A grantee of a bankrupt’s land fraudu- 
lently conveyed held not entitled to an allowance for im- 
provements thereon.—McWilliams v. Thomas, Tex., 74 
S. W. Rep. 596. 

101. FRAUDULENT CONVEYANCES — Evidence.—Where 
a conveyance in favor of a relative leaves a man without 
means to satisfy his creditors, it calls on the grantee to 
furnish strong proof of the bona fides of the transaction. 
—Moore v. Gainer, W. Va., 44 8. E. Rep. 458. 

102, FRAUDULENT CONVEYANCES—Intent of Grantor. — 
The voluntary conveyance by one against whom there 
was a pending suit of all his property to his wife and 
children is fraudulent as to the plaintiff in the suit.— 
McCollum vy. Crain, Mo., 74 8. W. Rep. 650. 


108. FRAUDULENT CONVEYANCES — Life Insurance. — 
Where a husband assigns to his daughter all the right to 
the sum insured, in the event of his death, in an endow- 
ment insurance policy, such assignment was not fraud- 
ulent as to his creditors.—Pulsifer v. Hussey, Me., 54 Atl. 
Rep. 1076. 

104. FRAUDULENT CONVEYANCES — Secret Trust.—A 
conveyance which is merely colorable, and in fact a 
secret trust forthe grantor, held void as against both 
the grantor’s prior and subsequent creditors.—Spuck v. 
Logan, Md., 54 Atl. Rep. 989. 

105, GARNISHMENT—Payment Pending Action.—A gar- 
nishee, turning over money on order of principal debtor 
pending an equitable action, held liable to the creditor 
therefor.—Farmers’ & Merchants’ Nat. Bank v. Mosher, 
Neb., 94 N. W. Rep. 1003. 

106. Gas—Public Use.—A natural gas company, given 
the right by a city to locate its pipes to supply the city 
with natural gas, is bound to furnish gas to every inhab- 
itant who complies with the regulations prescribed by 
the city ordinance, or fixed by the contract.—Charleston 
Natural Gas Co. v. Low, W. Va., 448. E. Rep. 410. 


107. GUARDIAN AND WARD—Leasing Land.—A guar- 
dian, without authority from a court of equity, cannot 
lease the land of his ward for oil or gas purposes.— 
Haskell v. Sutton, W. Va., 448. E. Rep. 533. 

108. GUARDIAN AND WARD—Management of Estate.—A 
guardian can bind the estate of his ward by a reasonable 
contract for services necessary to the managemont of 
the estate.—Jn re Mason, Neb., 94 N. W. Rep. 990. 


109 GIFTs—Acceptance Presumed.—Where a mother 
deposits cash in a savings bank as a gift to her son, his 
acceptance will be presumed.—Goelz v. Peoples’ Sav. 
Bank, Ind., 67 N. E. Rep. 232. 

110. HEALTH—Contagious Disease.— Town held not 
liable, under Laws 1899, p. 335, ch. 10u, § 1, to compensate 
doctor attending case of contagious disease in quar- 
antined family, under employment by its head.—Pet- 
tengill v. Town of Amherst, N. H., 54 Atl. Rep. 944. 

111. HOMICIDE—Burden of Proof.—Premeditation and 
delibt ration will not be presumed or implied from the 
use of a deadly weapon, but must be proved by the 
state.—State v. Cole, N. Car., 44 8. H. Rep. 391. 

112. HUSBAND AND WIFE—Estoppel in Pais.—A mar- 
ried woman held not, by estoppel in pais, to lose her 
right to land owned jointiy by her and her husband by 
knowledge that her husband is negotiating the custody 
of the whole land.—McNeely v. South Penn Oil Co., W. 
Va., 44 8. E. Rep. 508. 

113. HUSBAND AND WIFE — Mortgage.—A mortgage 
executed by a married woman upon her separate estate 
to secure an antecedent debt of her husband or of athird 
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person is void.—Conkling v. Levie, Neb.,94 N. W. Rep. 
988. 

114. HUSBAND AND WIFE — Separate Property. — At 
common law, a married woman may hold personal prop- 
erty which comes to her by gift from her husband, as 
against creditors of the husband who become such after 
the gift is made.— Fletcher v. Wakefield, Vt., 54 Atl. 
Rep. 1012. 

115. INFANTS — Compromise of Judgment. — A next 
friend of an infant cannot compromise a judgment re- 
covered in an action in the name of the infant, and, on 
part payment, release the judgment. — Fletcher v. 
Parker, W. Va., 448. E. Rep. 422. 


116. INFANTS—Validity of Agreement.—A minor legatee 
could not make a binding agreement to permit a note 
given by her to testator to be deducted from her share 
under his will.—Jn re Cummings’ Estate, Iowa, 94 NW. 
Rep. 1117. 

117. INTOXICATING LIQUOR—Illegal Sale. — In a prose- 
cution for the illegal sale of “malt liquor,” held, that 
evidence of the sale of ‘‘beer” was sufficient to support 
the indictment.—Locke v. Commonwealth, Ky., 748. W. 
Kep. 654. 

118. JUDGMENT—Jurisdiction.—Full faith and credit is 
not denied the judgment of another state by permitting 
defendant in an action on such judgment to show that 
the jurisdiction of his person was fraudulently obtained. 
—dJaster v. Currie, Neb., 94 N. W. Rep. 995. 

119. JuRY — Right of Trial. — Constitutional right of 
trial by jury held not violated in instructing a verdict 
for defendants.—Henry v. Thomas, Tex., 74 8S. W. Rep. 
59S. . 

129. LANDLORD AND TENANT — Acceptance of Surren- 
der.—The reletting of leased premises, which the tenant 
abandoned before the expiration of the term, subject to 
the covenants of the lease, held not to constitute an ac- 
ceptance of the tenant’s surrender.—Oldewurtel v. Wies- 
enfeld, Md., 54 Atl. Rep. 969. 

121. LANDLORD AND TENANT — Measure of Damages.— 
The measure of damages for breach of a rental contract 
is the difference between the contract price and the mar 
ket rental of the land.—Scottish-American Mortg. Co. v. 
Taylor, Tex., 748. W. Rep. 564. 

122. LANDLORD AND TENANT — Non-Payment of Rent. 
—Under a lease, held, that a forfeiture for non-payment 
of rent could not be enforced, and an action of forcible 
entry and detainer maintained, without demand for 
payment.—Cole v. Johnson, Iowa, 94 N. W. Rep. 1113. 

123. LANDLORD AND TENANT—Possession and Control. 
—A tenant at will has possession and control of the de- 
mised premises, including the steps leading thereto, 
making the house accessible from the public way.— 
Kearines v. Cullen, Mass., 67 N. E. Rep. 243. 

124. LIBEL AND SLANDER—Criticism of Officials.—W hile 
the conduct of public officials is open to criticism, a line 
must be drawn between hostile criticism and the impu- 
tation of bad motives or criminal offenses.—Bee Pub. Co. 
v. Shields, Neb., 94 N. W. Rep. 1029. 

125. LIBEL AND SLANDER — Damages. — Prior libels by 
plaintiff held admissible in rebuttal of any malice and in 
mitigation of damages.—Fish v. St. Louis County Print- 
ing & Publishing Co., Mo., 74.8. W. Rep. 641. 

126. LIFE INSURANCE — Contest by Administrator. — 
The administrator of a debtor, on whose life the creditor 
has taken out insurance, cannot contest the validity 
either of the policy or of its assignment. — Maynard v. 
Life Ins. Co., N. Car., 44 8. E. Rep. 405. 

127, LIMITATION OF ACTIONS—Moritgage.—The right of 
a mortgagee toenforce a mortgage containing a power 
of sale by sale under the power is not affected by the 
fact that the right to sue on the debt is barred by limita- 
tions.—Menzel v. Hinton, N. Uar., 44 8. E. Rep. 385. 

128. MALICIOUS PROSECUTION — Damages. —In mali- 
cious prosecution, it is error to allow a recovery for the 
peril occasioned plaintiff’s life by his imprisonment in 
jail.—Kansas & Tex. Coal Co. v. Galloway, Ark., 748. W. 
Rep. 521. 





129. MALICIOUS PROSECUTION—Probable Cause.—In an 
action for malicious prosecution in procuring plaintiff’s 
arrest in aid of execution, an instruction making aa in- 
tent of plaintiff to leave the state a sufficient ground for 
arresting him is prejudicial error. — Bank of Miller v. 
Richmon, Neb., 94 N. W. Rep. 998. 


130. MANDAMUS— County Treasurer. — Mandamus will 
not lie to compel a county treasurer to replace amount 
of voidable school warrant, which he paid after notice 
not to pay.—State v. Bowman, S. Car., 44 8S. E. Rep. 569. 


131. MANDAMUS — Secretary of Interior. — Mandamus 
will not lie against secretary of interior to compel him 
to vacate his decision that a selection of public land in 
lieu of land relinquished in a forest reservation must be 
rejected.—United States v. Hitchcock, U. 8. 8S. C., 23 Sup. 
Ct. Rep. 698. 


132. MASTER AND SERVANT — Assumed Risk. — Where 


fellow servants are exercising the ordinary duties of 
their employment, each assumes the risk incident to the 
employment.— Rosemand vy. Southern Ry., S. Car., 448, 
E. Rep. 574. 

133, MASTER AND SERVANT—Defective Appliances.—An 
employee has a right to assume that his employer has 
taken due precautions to insure his safety, and that the 
appliances are reasonably safe.—New Omaha Thomson- 
Houston Electric Light Co. v. Dent, Neb, 94 N. W. Rep. 
819. 

134. MASTER AND SERVANT —Duty to Furnish Suflicient 
Tools. —The master’s negligence in failing to furnish 
sufficient tools is acontinuing one, so that contributory 
negligence of the servant is no defense.—Orr v. Southern 
Bell Telephone & Telegraph Co., N.Car., 448. E. Rep. 401. 

135. MASTER AND SERVANT— Fellow Servant. — The 
foreman of a carding room ina mill, cleaning a revolv- 
ing cylinder, and negligently leaving it open, in conse- 
quence of which an employee is injured, isa fellow ser- 
vant of the injured employee.— Duffy v. Platt, Pa , 54 Atl. 
Rep. 1000. 

136. MASTER AND SERVANT—Fellow Servant. — The act 
of a-quarry boss in ordering the engineer to proceed to 
lift a stone, by which an employee was injured, held the 
act of a fellow servant. — Galvin v. Pierce, N. H., 54 Atl. 
Rep. 1014. 

137. MASTER AND SERVANT—Sovil Caving In.—A master 
held not liable for injuries to servant owing to caving 
inofa bank, caused by the nature of the soil. — Mc- 
Queeny v. Chicago, M. & St. P. Ry. Co., Iowa, 94. N. W. 
Rep. 1124. 

148. MINES AND MINERALS — Abandonment of Lease.— 
To constitute abandonment by the lessee of an oil lease, 
there must be both an intent to abandon and actual re- 
linquishment.—Lowther Oil Co. v. Miller-Sibley Oil Co., 
W. Va., 44S. E. Rep. 433. 

139. MORTGAGES — Assignment Pro Tanto. — The de- 
taching of interest coupons from a bond by the owner 
thereof, and transferring them toa third person, oper- 
ates as an assignment pro tanto of the mortgage securing 
the entire debt.—Curtiss v. McCune, Neb., 94 N. W. Rep. 
984. 

140. MORTGAGES—Cutting Timber. — Equity has juris- 
diction te restrain the grantee in a deed intended asa 
mortgage from cutting timber on the lands, and to as- 
certain amount due on the mortgage. — Bigelow v. 
Thowpson, Mich., 94 N. W. Rep. 1077. 


141. MORTGAGES — Power of Sale.—A sale, under a 
power in a mortgage in gross, of several distinct parcels 
of land, is voidable only, though part of the tracts con 
stitute the homestead.—Phelps v. Western Realty Co., 
Minn., 94 N. W. Rep. 1085. 

142. MORTGAGES—Right to Mortgage. — A mortgage to 
an attorney of his client’s interest in real estate involved 
in a suit held not to cover more than his client’s share 
in the consideration for the settlement between the 
parties.—Davis v. Willson, Ky., 74 S. W. Rep. 696. 

148. MORTGAGES—Sale Under Power.—The time within 
which a sale must be made under a power of sale ina 
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mortgage is unlimited; the limit in Code 1883, § 152, ap- 
plying to actions only.—Menzel v. Hinton, N. Oar., 448. 
E. Rep. 385. 

144. MUNICIPAL CORPORATIONS — Flooding Private 
Land —A municipal corporation cannot, in providing a 
reservoir for a system of waterworks, create a nuisance 
by flooding the Mand of a private citizen. — City of Ennis 
v. Gilder, Tex., 74.8. W. Rep. 565. 


145. MUNICIPAL CORPORATIONS — Right to Appoint 
Commissioners.—The legislature may by statute confer 
upon the governor the power to appoint members of the 
board of fire and police commissioners of cities of the 
metropolitan class. — State v. Broatch, Neb., 94 N. W. 
Rep. 1016. 

146. MUNICIPAL CORPORATIONS — Use of Streets. — 
Where street railway obtains right to use street on con- 
dition of a certain extension, on default of condition, 
borough has right to compel removal of tracks.—Miners- 
ville Borough v. Schuylkill Electric Ry. Co., Pa., 54 Atl. 
1050. 

147. NAVIGABLE WATERS—State Authority.—Extension 
of wharves beyond harbor line established by local law 
in navigable waters within limits of a state held not 
justified by the location of such harbor lines by the sec- 
retary.of war acting under River and Harbor Act Sept. 19, 
1890, ch. 860, § 12, 25 Stat. 400, 425.— Montgomery v. City of 
Portland, U. 8. 8. C., 23 Sup. Ct. Rep. 735. 


148. NEGLIGENCE—Allegations of Declaration.—An al- 
legation in the declaration in an action for personal in- 
juries, that the injury complained of was occasioned by 
the gross and wanton negligence of the defendant’s em- 
ployees, does not impose upon the plaintiff any other or 
greater burden of proof than to show that the employees 
of the defendant did not use the care that was reauired 
to avoid the accident.-- Atchison v. Wills, Dist. of Col. 
App., 34 Wash. Law Rep. 311. 


149. NEGLIGENCK—Injuries to Employee.— Warehouse 
mun held liable for injuries to the servant of an express- 
man, while removing goods from warehouse, by reason 
of the fall of a defective elevator therein.—Ford v. Crig- 
ler, Ky., 74.8. W. Rep. 661. 

150. NEGLIGENCE — Removing Trespassing Child — 
Driver of vehicle, ejecting therefrom while in motion an 
intruder six years old, must use reasonable care to avoid 
injury to child.—Bucci v. Waterman, R. I., 54 Atl. Rep. 
1050. 

151. PARTITION— When Action May be Brought.— 
Where lands are devised totwo or more jointly, one de- 
visee may bring partition against the executor and the 
other devisees after the expiration of the time for filing 
claims against the estate —Schick v. Whitcomb, Neb., 34 
N. W. Rep. 1023. 

152. PARTNERSHIP—Resulting Trust. — Where title to 
property in a pertnership transaction is taken in name 
of one partner, parol evidence is admissible to establish 
resulting trust in favor of the partnership. — Kringle v. 
Rhomberg, lowa, 94 N. W. Rep. 1115. 


153. PARTNERSHIP—Unuauthorized Lease.—Ratification 
of unauthorized lease executed in firm name held bind- 
ing on the individual members of the firm, though their 
names were not written in the body of the instrument.— 
Golding v. Brennan, Mass., 67 N. E. Rep. 239. 

154. PERJURY —Indictment. — An indictment alleging 
that defendant falsely testified that F was on a certuin 
night at the residence of L held to sufficiently allege that 
F was not on that night at the residence of L.—Com- 
monweaith v. Lashley, Ky., 74 8. W. Rep. 658. 

155. PERPETUITIES—Wills.—Where a clause in a will 
creates a trust fund, and provides for the payment of 
“the interest, deducting expenses, to T and his children 
so longas they live,’ the clause is not separable, and is 
void as.contravening the rule against perpetuities.— 
Towle v. Doe, Me., 54 Atl. Rep. 1072. 

156. PHYSICIANS AND SURGEONS—Malpractice.—In an 
action for malpractice, it is proper to show the con- 
dition of plaintiff’s health when the treatment began, 





and the length of time he was treated by others after 
defendant ceased to attend him.—Leisenring v. La 
Croix, Neb., 94 N. W. Rep. 1009. 


157. PRINCIPAL AND AGENT—Illegal Use of Premises.— 
Payment of rent to agent by one renting premises of 
principal for illegal purpose held no basis for any re- 
covery from principal, on his failure to make a lease.— 
Stover v. Flower, Iowa, 94 N. W. Rep. 1100. 


158. PRINCIPAL AND SURETY—Joint Maker of Note.— 
A joint maker of a note is not released from liability 
thereon because the other maker and the owner of the 
note had a contract of guaranty added to the note with- 
out her knowledge.—Anderson v. Hall, Neb., 94 N. W. 
Rep. 981. 

159. PROCESS—Jurisdiction.—Where a party has been 
fraudulently brought within the jurisdiction of the 
court for the purpose of serving process upon him, held, 
the service is not lawful.—Jaster v. Currie, Neb.,94 N. W. 
Rep. 995. 

160. QUIETING TITLE—Removing Cloud.—Kquity has no 
jurisdiction to remove acloud on title to land, unless 
plaintiff is in actual possession.—Sansom vy. Blanker- 
ship, W. Va., 448. E. Rep. 408. 


161, QUO WARRANTO—Right to Office.—An adjudication 
determining the right of aclaimant to an office for a 
specified time does not determine the right of a suc- 
cessor to the office holding by appointment from the 
same authority for a different term.—State v. Broatch, 
Neb., 94 N. W. Rep. 1016. 


162. RAILROADS—Negligence.—A railroad is bound to 
the use of ordinary care only in keeping in repair its ap- 
paratus to prevent the escape of fire.—St. Louis South- 
western Ry. Co. of Texas v. Gentry, Tex., 748. W. Rep. 
607. 

163. RAILROADS—Stop and Listen.—Plaintiff, in an 
action for injuries sustained at a railroad grade crossing, 
heid not guilty of contributory negligence in failing to 
stop before attempting to cross the track.—Baltimore & 
O. R. Co. v. Stumpf, Md., 54 atl. Rep. 978. 


164. RAILROADS Trespasser.—An employee of an inde- 
pendent contractor with a railroad company held not a 
trespasser while on the company’s train, as regards its 
duty to him.—Gulf,C.&8. F. Ry. Co. v. Lovett, Tex., 74 
8S. W. Rep. 570. 

165. RECEIVERS—Services of Attorney.—The unsuc- 
cessful efforts of an attorney in defending his own bill 
for counsel fees cannot be made the basis of a charge 
against a receiver.—Jn re University Magazine Co., 82 N. 
Y. Supp. 74. 


166. REFORMATION OF INSTRUMENTS — Mortgage. — 
Mortgagees of the land held to be entitled to protection 
against loss arising from reformation of deed to their 
mortgagor.— White v. Shaffer, Md., 54 Atl. Rep. 974. 

167. REFORMATION OF INSTRUMENTS—Oral Agree- 
ment.—A written contract, which by mistake fails to 
conform to the oral agreement, will ,be reformed, if the 
evidence clearly shows the agreement.—Story v. Gam- 
mell, Neb., 94 N. W. Rep. 982. 


168. REMOVAL OF CaUSES—Diverse Citizenship.—Right 
of foreign railroad corporation to remove to the federal 
court a suit brought by a citizen of the state, held not 
defeated because corporation has complied with pro- 
visions of Pub. Acts N. C. 1899, ch. 62.—Southern Ry. Co. 
v. Allison, U. 8S. 8. C., 28 Sup. Ct. Rep. 713. 

169. SALES—Replevin.—Bankrupt’s cash book held ad- 
missible against trustee, in replevin by bankrupt’s ven- 
dor ou account of bankrupt’s fraud.—Kuh, Nathan & 
Fisher Co, v. Glucklick, Lowa, 94 N. W. Rep. 1105. 

170. SEQUESTRATION—Wrongful Issuance.—A charge 
that defendant was not entitled to recover damages for 
the wrongful suing out of a writ of sequestration, unless 
it wus fraudulently sued out, held error.—Hines v. 
Shafer, Tex., 74.8. W. Rep. 562. 

171. SET-OFF AND COUNTERCLAIM—Pleading.—In eject- 
ment, a set-off for board and maintenance of plaintiff 
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cannot be introduced, where pleaded merely as an ac- 
coant.—White v. Whitney, Neb., 94 N. W. Rep. 1012. 

172. SUBROGATION—Conversion by Carrier.—Collectors 
of a draft, who became liable to consignor drawing 
same, held subrogated to his right of action against the 
carrier for conversion of the goods —Gulf,C. & 8 F. Ry. 
Co. v. North Texas Grain Co., Tex., 74S. W. Rep. 567. 

173. TAXATION—Action to Collect.—A town treasurer, 
who had been authorized by the chairman of the town 
board, who was the supervisor, to sue to collect personal 
taxes, hus sufficient capacity tosue therefor.—Ovid Tp. 
v. Haire, Mich.,94 N. W. Rep. 1060. 

174. TAXATION—Defense to Suit.—Discrimination or 
overvaluation bya state board of equalization in assess- 
ing property for taxation is no defense to an action at 
law to collect the taxes.—Western Union Tel. Co. v. State 
of Missouri, U. S. 8. C., 23 Sup. Ct. Rep. 730. 

175. TAXATION—Excessive Assessment. — Collection of 
a tax will not be enjoined, on the ground that it is ex- 
cessive, unless it isso excessive as to import fraud or 
amount to spoliation. — City of Covington y. Shinkle 
Ky., 74S. W. Rep. 652. 

176. TAXATION — Right to Appoint Collectors. — The 
county treasurer in Montgomery County has the right 
do appoint collectors of state and county taxes in town- 
ships, and to approve their bonds.— Commonwealth v. 
Jimison, Pa., 54 Atl. Rep. 1026. 

177. TAXATION — Tax Deeds — Tax deeds, issued on 
sales for taxes assessed before a patent for the land had 
been issued by the United States, held void.—Campbell v. 
Spears, Iowa, 94N. W. Rep. 1126. 

178. TAXATION— Waterworks Company. — Where a city 
values the tangible property of a waterworks corpora- 
tion in excess of the assessment by the state board of 
valuation, the excess should be deducted from the local 
franchise assessment for the year —Owensboro Water- 
works Co. y. City of Owensboro, Ky., 74S. W. Rep. 685. 

179. TELEGRAPHS AND TELEPHONES — Negligence of 
Sender —Failure of the sender of a telegram to make 
further efforts to communicate with the addressee, after 
being erroneously informed that the telegram had been 
delivered, held not contributory negligence as a matter 
of law.—Western Union Tel. Co. v. Barefoot, Tex., 74S. 
W. Rep. 560. 

180. TRADE-MARKS AND TRADE-NAMES — Counterfeit 
Union Label. — On prosecution for selling cigars from 
boxes bearing counterfeit union labels held that there 
was no variance between label set out in information 
and that recorded with the secretary of state. — State v. 
Niesmann, Mo., 748. W. Rep. 638, 

181. TRIAL — Conflict of Evidence. — Where there isa 
conflict of evidence upon a material issue, it is error to 
direct a verdict for either party. —Chicugo, R. I. & P. Ry. 
Co. v. Sporer, Neb., 94 N. W. Rep. 991. 

182. TRIAL— Malicious Prosecution. — Where defend- 
ants in an action for malicious prosecution have re- 
quested special findings on question of probable cause, 
they cannot afterwards complain of its submission to 
the jury.—Bank of Miller v. Richmon, Neb., 94N. W. Rep. 
998. 

183. TROVER AND CONVERSION—Necessary Elements.— 
An actual appropriation of property by the offending 
party for his own use is necessary to constitute conver- 
sion.—McKeesport Sawmill Co. v. Pennsylvania Co., U. 
8. C. C., W. D. Pa., 122 Fed. Rep. 184. 

184. TROVER AND CONVERSION—Necessary Elements.— 
To constitute a conversion, it must appear that de 
fendants have exercised some control over plaintiff’s 
property inconsistent with his rights, or have assisted 
some other person in doing so. — Walker y. First Nat. 
Bank, Oreg , 72 Pac. Rep. 635. 

185. TRUSTS—Advancement. — The evidence to show 
that land purchased by husband and taken in wife’s 
name was not an advancement, but a trust, must be not 
only credible, but it must preponderate. — Chambers v. 
Michael, Ark., 74S. W. Kep. 516. 

186. TRUSTS—Agreement to Support.—Where a mother 





conveyed property to her son in consideration of his 
agreement to support her, the son did not hold the 
property as trustee for the mother. — Hanks vy. Hanks, 
Vt., 54 Atl. Rep. 959. 

187. TRUSTS — Exemption from Taxation. — Funds be- 
queathed to a trustee, the income to be used for the edu- 
cation of poor children, to be selected by him, held ex- 
empt from taxation under Const. § 170.—Commonwealth 
v. Gray’s Trustee, Ky., 74S. W. Rep. 702. 

188. TRUSTS—Fire from Locomotive.—Where prop erty 
is shown to have been damaged by fire from the loco- 
motive of a railroad company, the burden is on the rail- 
road to overthrow presumption of negligence. — St. 
Louis Southwestern Ry. Co. of Texas v. Goodnight 
Tex., 74S. W. Rep. 583. 

189. VENDOR AND PURCHASER—Probate of Will.—An 
executor may propound the will for probate, and appeal 
from a decree declaring it void in asuit to impeach it.— 
Ward v. Brown, W. Va., 44 8. E. Rep. 488. 


199 WAREHOUSEMAN — Negligence. — In an action 
against a warehouseman for loss of goods, sustained by 
the burning of the warehouse, the fact that the goods 
were destroyed by tire raised no presumption of negli- 
gence on the part of the warehouseman. — Lyman v. 
Southern Ry. Co., N. Car., 44 8. E. Rep. 550. 

191. WAREHOUSEMAN—Receipts.—One who takes ware- 
house receits assumes the risk of the warehousemen is- 
suing receipts for goods on which a landlord had a prior 
lien.—American Pig Iron Storage Warrant Co. v. Sinne- 
mahoning Iron & Coal Co., Pa., 54 Atl. Rep. 1047. 


192. WATERS AND WATER COURSES—Polluting Stream. 
—In a suit to restrain an upper riparian owner from 
polluting a non-navigable stream, it was no defense that 
others than defendant contributed to the nuisance com- 
plained of.—West Arlington Imp. Co. v. Mt. Hope Re- 
treat, Md., 54 Atl. Rep. 982. 

193. WEAPONS—Deadly Weapons.—A gun fired merely 
for the purpose of frightening another person is not a 
deadly weapon as matter of law.—Angel v. State, Tex., 
74.8. W. Rep. 553. 

194. WILLS—Competency of Testator.—Where there is 
a doubt as to the competency of testator,the fact that 
he has given his property to persons other than those 
related to him is to be considered.—Ward v. Brown, W. 
Va., 448. KE. Rep. 488. 

195. WILLS—Election. — Where a widow, in proceed- 
ings to sell real estate under her. husband’s will, in 
which he nade no provision for her, elects to receive 
the value of her dower in money, she does not thereby 
elect to take either under or against the will.—Hutch- 
ings v. Davis, Ohio, 67 N. E. Rep. 251. 

196. WILLS—Gifts.—Where a gift is made by will of a 
remainder in fee, and there follows language showing an 
intent to charge such remainder with an invalid trust, 
the donee takes in fee. —Towle v. Doe, Me., 54 Atl. Rep. 
1072. 

197. WILLS—Impeachment by Heirs.—The executors of 
a will duly probated cannot compel the devisees to sur- 
render their statutory right to impeach such will by 
filing a bill to affirm the probate thereof and to construe 
such will.—Matthews v. Tyree, W. Va., 448. E. Rep. 526. 

198. WITNESSES — Evidence — A grantor held not en- 
titled to testify, as aguinst the husband and infant heir 
of the deceased grantee, that the property was to be 
held by the grantee in trust for the grantor.—Holtheide 
v. Smith, Ky., 74S. W. Rep. 689. 

199. WITNESSES—Memorandum.—On a prosecution for 
murder, a paper consisting of statements of deceased, 
written down by attending physician, held suchas might 
be used to refresh the memory of the physician.—Foley 
v. State, Wyo., 72 Pac. Rep. 627. 

200. WITNESSES—Reception of Evidence.—On. trial of 
an accident case, held improper to permit witnesses to 
give distances by reference to objects in court room, 
without further statement as to the distances.—Rachmel 
v. Clark, Pa., 54 Atl. Rep. 1027. 
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